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1.  Explain  the  meaning  of  lus  Publicum  and  lus  Privatum. 

Translate  and  exjolain  carefully : — ''Publicum  ius  est  quod 
ad  statum  rei  Romanse  special^  privatum  quod  ad  singulorum 
idilitatem  pertinet.  Dicendum  est  igitur  de  iure  private  quod 
tripertitum  est"  (J.  1.  1.  4:). 

"  Ius  Publicum  is  law  relating  to  matter  affecting  the 
Eoman  State :  Ius  Privatum  that  which  concerns  the 
interests  of  private  individuals.  It  may  then  be  said  of 
Private  Law  that  it  is  of  threefold  origin." 

Public  Law,  according  to  the  Roman  conception  of  the 
term,  comprised  (i)  constitutional  law  (including  administra- 
tive law) ;  (ii)  the  law  relating  to  the  priesthoods  and  sacra  ; 
(iii)  criminal  law.  It  is  not  treated  of  in  the  Institutes 
(except  as  to  some  criminal  enactments  dealt  with  in  the 
last  title  of  the  Fourth  Book),  which  deal  only  with  the  law 
affecting  the  rights  of  individuals,  i.e.  ius  privattim. 

The  three  sources  referred  to  are  the  Fus  Civile,  the  Ius 

R.L.  B 
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Gentium,  and  the  ///.s-  Natvrah.  This  threefold  division  is 
based  on  a  distinction  (of  no  practical  value)  taken  from  the 
writings  of  Ulpian,  between  the  lus  Gentium  and  the  lus 
Naturale,  by  which  the  lus  Naturale  is  described  as  embody- 
ing those  rules,  arising  from  natural  instinct,  which  are 
common  to  men  and  animals,  quod  mitura  omnia  animalia 
docuit  (J.  I.  2.  pr.).  This  is  one  of  the  few  passages  in 
which  a  distinction  is  made  betv^een  the  lus  Naturale  and 
the  lus  Gentium  which  are  usually  treated  as  identical. 

2.  Distinguish  lus  Civile,  lus  Naturale,  Ins  Gentium.  In 
what  different  senses  was  lus  Civile  used,  and  to  ivhat  extent 
tvas  lus  Naturale  identified  with  lus  Gentium  ? 

lus  Civile,  as  opposed  to  lus  Naturale  and  lus  Gentium, 
means  that  portion  of  Eoman  Law  which  was  based  on 
ancient  usages  and  early  statutes  (more  especially  the  XII 
Tables),  and  which  was  confined  in  its  operation  to  those 
who  had  the  privileges  of  Eoman  citizenship. 

lus  Naturale  was  the  outcome  of  philosophical  specula- 
tion in  the  later  Eepublic  and  early  Empire,  and  was 
supposed  to  be  the  source  from  which  those  rules  which 
were  universally  applicable,  i.e.  to  citizens  and  non-citizens, 
were  drawn. 

lus  Gentium  was  that  portion  of  Eoman  Law  which  was 
applicable  to  both  citizens  and  non-citizens  alike  and  arose 
from  the  development  of  commerce.  A  considerable  chapter 
of  the  lus  Gentium  might  be  well  described  as  the  Eoman 
"  Law  Merchant."  It  was  practically  synonymous  with  lus 
Naturale,  and  was  so  treated  by  the  Eoman  lawyers,  except 
on  a  few  points  (e.g.  the  institution  of  slavery)  of  merely 
speculative  interest.  In  three  passages  only  is  a  distinction 
made  between  them  in  the  Institutes,  viz.  in  I.  2.  pr. ; 
I.  2.  2 ;  and  I.  5.  pr. 

Meanings  of  lus  Civile.— (r^)  The  law  of  any  particular 
state ;  (b)  the  law  of  Eome ;  (c)  so  much  of  the  Eoman  Law 
as  was  available  only  to  citizens  of  Eome  in  contradistinc- 
tion to  that  part  of  the  Eoman  Law  which  was  available  to 
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citizens  and  non-citizens ;    [d)  the  whole  body  of   Eoman 
Law  including  the  older  Ins  Civile  and  the  lus  Gentium. 

The  lus  Natiirale  and  the  Ins  Gentium  were  practically 
identical  (see  S2qyra).  The  only  real  difference  was  in  the 
conceptions  on  which  they  were  respectively  based.  lus 
Naturale  was  the  outcome  of  philosophical  speculation  based 
on  the  idea  of  a  system  of  law  universally  binding.  lus 
Gentium  was  a  system  of  rules  developed  from  the  practical 
necessity  of  regulating  the  intercourse  of  citizens  with  non- 
citizens,  or  of  non-citizens  inter  se,  and  subsequently  adopted 
as  part  of  the  law  governing  the  relations  of  citizens 
inter  se. 

3.  What  was  the  lus  Gentium?  What  tvas  its  relation  to 
th/'  lu^'i  Naturale  ? 

'*  The  history  of  Roman  Laiv  is  the  history  of  the  gradual 
supersession  of  the  lus  Civile  hy  the  lus  Gentium.^'  Discuss 
this  jjassaye,  and  give  examples  of  the  change  referred  to. 

The  lus  Gentium  originated  in  the  necessities  of  com- 
merce and,  in  its  earlier  development,  has  been  not  inaptly 
described  as  the  Eoman  "■  Law  Merchant,"  for  it  undoubtedly 
embodied  the  mercantile  usages  current  a4  the  time.  But 
its  scope  was  gradually  extended  to  include  all  rules  capable 
of  general  application,  a  process  which  was  hastened  when 
in  the  later  Republic  philosophical  speculation  was  brought 
to  bear  on  the  development  of  tlie  law.  It  was  a  system 
of  rules  adopted  by  the  praetor  peregrinus  for  regulating 
transactions  between  non-citizens,  or  between  citizens  and 
non-citizens,  which  rules  were  eventually  accepted,  chiefly 
through  the  medium  of  the  edicts  of  the  urban  magistrates, 
as  part  of  the  general  law.  Thus,  in  its  later  development, 
it  means  that  portion  of  Roman  Law  which  is  of  general 
application,  not  confined  to  transactions  between  citizens 
or  persons  having  commercium.  During  the  Republic  purely 
empirical,  its  extension  in  the  early  empire  was  the  work 
of  scientific  jurists,  "  a  combiuafeion  of  comparative  juris- 
prudence and  rational  speculation."    "  It  was  an  independent 
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international  private  law,  which,  as  such,  regulated  inter- 
course hetween  peregrins,  or  between  peregrins  and  citizens, 
on  the  basis  of  their  common  libertas." 

The  ius  naturale  was  a  conception,  derived  from  Greek 
philosophy,  of  a  law  based  on  Nature — that  is,  composed  of 
rules  of  universal  application  as  springing  from  the  common 
nature  of  mankind.  The  characteristic  of  both  systems, 
the  practical  rules  of  the  ius  gentium  and  the  speculative 
system  of  the  ius  naturale,  was  Equity,  i.e.  the  universality 
of  their  application,  or  (according  to  Maine)  their"  levelling," 
equalising  effect,  making  no  distinction  between  the  citizen 
and  the  non-citizen.  This  led  to  the  identification  of  the 
ius  gmitium  with  the  ius  nattirale,  which  in  the  writings  of 
the  jurists,  except  in  the  passages  already  cited  (see  2)  are 
treated  as  synonymous. 

Ius  civile,  as  used  in  the  passage  quoted,  means  the 
ancient  law  of  Kome  applicable  only  to  citizens  or  others  to 
whom  it  was  extended  as  a  special  privilege.  It  was  law 
founded  on  the  customs  of  an  agricultural  community  in  an 
early  stage  of  development,  and  ill-adapted  to  the  require- 
ments of  an  extensive  commerce  and  a  cosmopolitan  empire 
such  as  Eome  subsequently  acquired.  Its  main  features 
were  elaborate  formalism  and  principles  based  on  clan  and 
family  organisation.  The  characteristics  of  the  ius  gentium, 
on  the  other  hand,  were  its  disregard  of  forms,  and  adherence 
to  the  principle  that  effect  should  be  given  to  the  intention  of 
the  parties,  and  the  preference  of  natural  ties  of  blood  to 
those  arising  from  the  agnatic  family  organisation.  The 
gradual  extension  of  the  Eoman  empire  over  the  whole 
of  the  civilised  world  necessarily  rendered  the  exclusive 
ancient  law  more  and  more  unsuited  to  the  circumstances 
of  the  times,  and  it  was  gradually  superseded  by  the  ius 
gentium.  Thus,  agnate  succession  gave  way  to  the  claims 
of  cognate  relationship ;  possession  as  distinct  from  pro- 
perty received  protection  ;  informal  methods  of  acquisition 
and  transfer  of  property  and  informal  contracts  received 
recognition. 
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4.  "  Constat  autem  tus  nostrum  ant  ex  scripto  aut  ex  non 
scriptoy  Ennmerate  the  various  sources  of  Roman  law  that 
come  under  these  heads  respectively, 

lus  scriptum  was  that  part  of  the  law  which  at  its 
creation  was  put  into  writing,  p.g.  hges,  edicta.  All  other 
law  was  non  scriptum  or  unwritten,  e.g.  customary  law. 
lus  scriptum  consisted  of :  leges,  plebiscita,  senatuscon- 
sulUiy  constitutiones  principum,  edicta  magistratuum,  responsa 
priuientium. 

5.  '*  Scriptum  lus  est  Leges,  Plebiscita,  Senafusconsulta, 
Principum  Placita,  Magistratuum  Edicta,  Responsa  Pruden- 
tium'''     Give  the  definition  of  each  of  these  heads. 

Leges,  or  statutes,  were  laws  enacted  by  the  Eoman 
people  assembled  in  the  comitia  centuriata  or  comitia  trihuta 
on  the  proposition  of  a  senatorial  magistrate,  e.g.  a  consul. 
Plebiscita  were  laws  passed  by  the  plels  in  the  Concilium 
Plehis  on  the  proposition  of  a  plebeian  magistrate,  e.g.  a 
tribune.  Senatusconsulta  were  enactments  of  the  senate. 
Principum  placita  or  constitutiones  principum  were 
general  legislative  enactments  {edicta)  or  judicial  decrees 
[decreta)  of  the  Emperors,  or  authoritative  decisions  issued  by 
them  in  answer  to  requests  for  advice  by  officials  or  private 
persons  (rescripta,  epistolse)  or  instructions  regularly  issued 
by  them  to  officials  {mandata).  Magistratuum  edicta  were 
the  edicts  or  rules  promulgated  by  the  magistrates  who  had 
power  to  issue  edicts,  e.g.  the  praetors  and  curule  aediles. 
Responsa  Prudentium  were  the  opinions  of  jurisconsults, 
men  learned  in  the  law,  given  in  answer  to  questions  sub- 
mitted to  them  by  their  clients  or  referred  to  them  by 
magistrates  or  judges  on  doubtful  points  of  law. 

6.  Explain  the  p)osition  of  the  Prudentes,  and  give  examples 
of  tfie  development  of  R'jman  Law  hg  me'ins  of  jurialic  inter- 
pret dion.     Compare  the  Responsa  Prudentium  with  English 

Case-Law. 

I.  The  Prudentes  were  eminent  lawyers,  whose  practice 
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it  was  to  give  legal  advice  publicly  to  all  who  chose  to 
resort  to  them.  During  the  later  Eepublic  this  practice 
was  adopted  by  the  official  class  as  a  means  of  increasing 
their  influence.  It  dated  from  the  breaking  do\vn  of  the 
monopoly  of  technical  knowledge  and  interpretation  of  the 
law,  w^hich  for  two  centuries  after  the  XII  Tables  rested 
with  the  Pontifical  College.  This  had  been  brought  about 
by  (1)  the  publication  by  Gnaeus  Flavius  (b.c.  304)  of  the 
calendar  of  dies  fasti  and  nefasti  and  of  the  formula  of  the 
legis  actiones ;  (2)  the  departure  taken  by  Tiberius  Corun- 
canius,  the  first  plebeian  Pontifex  Maximus,  who,  about 
B.C.  254,  publicly  proclaimed  his  willingness  to  give  informa- 
tion on  legal  questions  to  all  applicants ;  (3)  the  publica- 
tion by  Sextus  iElius  Paetus  (about  b.c.  204)  of  the  lus 
^lianum  containing  the  XII  Tables,  the  inter}^  ret  alio  of  the 
Pontifices,  and  the  formulae  of  actions. 

From  the  time  of  Tiberius  Coruncanius,  the  technical 
development  of  the  law  and  the  business  of  interpretation 
fell  more  and  more  into  lay  hands,  and  the  class  of  pro- 
fessional jurists  arose  w^hose  Responsa  came  to  be  regarded 
as  authoritative. 

Cicero  describes  their  functions  as  [a)  respondere,  the 
delivery  of  opinions  ;  [h)  cavere^  the  advising  as  to  procedure, 
e.fj.  in  choosing  and  settling  a  formula ;  (c)  agere,  the  actual 
participation  in  an  action  on  behalf  of  a  client ;  {d)  scriberet 
the  drafting  of  legal  documents. 

In  his  time  the  prvAentes  commenced  to  apply  themselves 
to  the  interpretation  of  the  Praetor's  Edict,  and  did  not  limit 
themselves  to  the  law  of  the  XII  Tables. 

II.  Augustus  introduced  a  great  change  in  the  position 
of  the  prudentes.  With  a  view  of  bringing  them  into  the 
scheme  of  the  new  imperial  system  he  introduced  the  practice 
of  conferring  on  certain  eminent  jurists,  as  a  privilege,  the 
power  of  giving  authoritative  responsa  which  should  be  bind- 
ing on  the  magistrates  and  judges  (ius  respondendi). 

III.  In  course  of  time,  owing  to  the  increase  in  the 
number  of  jurists  authorised  to  give  binding  respo?isa  and 
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to  the  conflicting  character  of  the  latter  in  many  cases,  the 
judges  were  placed  in  a  great  difficulty.  A  solution  of  this 
was  attempted  by  Hadrian,  who  enacted  that  where  all  the 
responm  were  agreed  they  should  bind,  but  if  they  differed 
the  judge  might  follow  which  he  pleased. 

[Effect  of  this  enactment : — (1)  according  to  Moyle,  it 
authorised  the  citation  not  only  of  responsa  but  of  any 
written  work  of  an  authorised  jurist,  living  or  dead ;  (2) 
according  to  Muirhead,  the  judge  had  to  consult  all  living 
authorised  jurists  ;  if  unanimous,  he  was  bound  to  follow 
their  opinion  ;  if  they  differed,  he  could  follow  which  opinion 
he  pleased.] 

rV.  Subsequently,  owing  to  the  practice  of  regarding,  not 
only  the  resjwnsa,  but  also  the  general  legal  writings  of 
jurists  possessed  of  the  ius  resjjondendi,  as  authoritative  (a 
practice  which  appears  to  have  been  authorised  by  Hadrian's 
constitution),  the  same  kind  of  difficulty  again  arose.  The 
Emperors  attempted  to  meet  this  by  enacting  laws  dealing 
with  citations  and  limiting  the  number  of  works  which 
should  be  regarded  as  authoritative,  e.g.,  Constantino  de- 
clared the  notes  of  Paul  and  Ulpian  on  Papinian  as  devoid 
of  authority.  The  latest  and  best  known  of  these  laws 
dealing  with  citations  was  The  Yalentinian  "  Law  of 
Citations "  (a.d.  426),  which  was  as  follows :  (a)  Where 
opinions  conflicted,  the  judge  must  adopt  that  supported  by 
the  greater  number  of  jurists ;  where  opinions  were  equal,  if 
there  was  an  opinion  of  Papinian,  it  must  be  followed, 
otherwise  the  judge  might  follow  any  opinion  he  pleased; 
(//)  The  authority  of  the  writings  of  Papinian,  Paul,  Gains, 
Ulpian,  and  Modestinus  was  confirmed,  and  also  the  opinions 
of  other  jurists  therein  cited,  provided  "  codicum  collatioiie 
firmentury 

[As  to  the  different  views  of  the  effect  of  this  enactment, 
see  Moyle's  Introduction,  pp.  65-G7,  and  Sohm,  pp.  121- 
123.] 

No  provision  appears  to  have  been  made  for  omitting 
what    was    obsolete    or    reconciling    tlio    texts   witli    later 
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legislation.  This  was  not  effected  until  the  compilation 
of  the  Digest  under  the  orders  of  Justinian  (a.d.  533). 

Drveloiwient  of  Roman  Law  hj  inte)yretatlon.  Examples : 
(i)  The  extension  of  the  lef/ifima  tuteki  to  the  case  of  patrons 
(G.  I.  165).  (ii)  The  extension  of  liability  for  damage  caused 
by  a  quadruped  to  the  case  of  damage  caused  by  any  other 
animal  (D.  9.  1.  1.  4).  (iii)  The  employment  of  the  manci- 
patio  to  etfect  various  transactions  ^6?wc/ae  causa,  acting  on  the 
provision  of  the  XII  Tables,  ^^  cum  nexum  faciei  mancipiumque 
uti  lingua  nunrvpassit,  it  a  ins  esto." 

Responsa  Prudentium  and  Case  Law. — Both  are  founded 
on  fictions ;  the  responsa,  on  the  assumption  that  the  jurists 
were  only  applying  the  law  of  the  XII  Tables,  while  they 
were  in  fact  developing  new  rules  of  law  never  contemplated 
by  the  authors  of  that  code;  English  Case  Law,  on  the 
assumption  that  the  judges  are  only  acting  on  precedent, 
while  they  are  really,  in  many  cases,  laying  down  new  law. 
But  the  Responsa  Prudentium  was  the  work,  not  of  the 
judiciary,  but  of  jurists,  who,  during  the  Eepublic,  were 
unofficial;  in  other  words,  of  the  Bar.  Case  Law,  on  the 
other  hand,  is  the  production  of  official  judges,  of  the 
Bench. 

7.  State  what  you  know  of  the  hisionj  of  the  Prsetor''s  Edict, 
and  describe  the  uwj  in  ivhich  it  contriljuted  to  the  development  of 
Roman  Law.  ComjKire  the  Roman  lus  Prsetorium  ivith  English 
Equity. 

The  practice  of  issuing  edicts  was  very  ancient,  and  had 
been  adopted  by  the  kings  in  the  exercise  of  the  imperium 
with  which  they  were  invested  on  their  accession.  On  the 
abolition  of  the  monarchy,  the  practice  was  followed  by 
all  the  higher  magistrates  having  the  imperium  when 
promulgating  regulations  to  which  the  citizens  were  bound 
to  render  obedience.  In  B.C.  367  the  judicial  functions 
were  separated  from  the  consular  power,  and  became  the 
province  of  a  special  magistrate,  the  Praetor  Urbanus,  who 
from  that  time  presided  over  the  administration  of  justice. 
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The  Praetor's  Edict  consequently  acquired  special  impor- 
tance, as  being  the  instrument  by  which  he  intervened  in  the 
interests  of  pubUc  order  in  cases  where  no  remedy  was 
pro^'ided  by  strict  law.  A  large  number  of  such  cases 
arose  as  commerce  developed  and  foreigners  resorted  to 
Eome  for  purposes  of  trade,  the  old  ius  civile  only  applying 
to  citizens ;  and  in  B.C.  242,  it  was  found  expedient  to 
appoint  a  special  Praetor,  known  as  the  Praetor  Pere- 
grinus,  to  deal  with  such  cases.  The  earlier  edicts  pro- 
bably referred  to  particular  cases,  and  were  what  were 
afterwards  termed  edwta  rejjentina.  But,  in  process  of 
time,  another  kind  of  edict  came  into  use,  in  which  the 
Praetor  set  out  general  regulations  which  he  intended  to 
follow  during  the  ^  whole  of  his  term  of  office,  this  being 
known  as  edictum  peiyetuumy  to  distinguish  it  from  the 
edictum  repent inum,  or  order  issued  for  a  particular  occasion. 
The  practice  probably  arose  from  cases  of  a  similar  nature 
being  constantly  brought  before  him,  and  suggesting  the 
expediency  of  providing  a  general  rule.  It  became  usual 
for  each  praetor,  on  taking  office,  to  issue  such  an  edict, 
adopting  so  much  of  his  predecessor's  edict  as  had  been 
found  beneficial,  and  adding  any  new  regulations  he  deemed 
advisable.  The  part  of  the  edict  adopted  from  his  prede- 
cessor was  termed  E.  tralaticium,  the  part  newly  added, 
E.  novum.  At  first,  the  Praetor  was  under  no  strict  obliga- 
tion to  conform  to  the  rules  published  in  his  perpetual  edict, 
but  in  course  of  time  it  came  to  be  regarded  as  a  gross 
breach  of  trust  to  depart  from  them,  and  this  was  made 
illegal  by  a  lex  Cornelia  (b.c.  67).  It  was  one  of  the  charges 
in  Cicero's  oration  against  Verres  that  he  had  not  adhered 
to  the  rules  laid  down  in  his  edict. 

By  means  of  the  edicts  of  successive  praetors,  a  great 
system  of  law  modifying  and  supplementing  the  old  ius  civile 
was  gradually  built  up.  The  edict  contributed  to  the  develop- 
ment of  the  law  in  three  ways  : 

I.  As  auxiliary  {aUuvandi  (jralia)  to  the  iufn  rivile,  e.//. 
allowing  utiles  actiones. 
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II.  By  supphmpnting  {supplendi  (jratia)  the  i/us  civile,  e.g. 
extending  legal  protection  to  peregrini,  and  to  "  possession  " 
as  distinct  from  property. 

III.  By  emendation  (emendandi  gratia)  of  the  im  civile^  e.g, 
in  giving  honorwn  possessio  to  a  person  not  strictly  heir. 

Edictum  Perpetuum  of  Salvius  Julianus. — The  Edicts 
of  the  Praetors  became  stereotyped  in  course  of  time.  Each 
praetor  took  over  his  predecessor's  edict  practically  un- 
changed, and,  after  the  consolidation  of  the  Imperial  power, 
little  or  no  alteration  was  made  in  the  law  by  this  means. 
What  remained  to  be  done  was  to  revise  and  arrange  the 
Edicts  and  give  them  permanent  authority.  This  was 
effected  by  Hadrian,  who  commissioned  (a.d.  129  citra)  the 
great  jurist,  Salvius  Julianus,  to  revise  and  arrange  the 
edicts  of  his  predecessors,  including  the  edict  of  the  curule 
aediles.  The  revised  edict,  known  as  the  Edicfum  Per- 
petuum in  a  special  sense,  was  then  ratified  by  a  senatus 
consultUMj  and  henceforth  became  statute  law. 

Comparison  between  lus  Praetorium  and  English  Equity. — 
Both  involve  the  assumption  of  a  body  of  rules  claiming 
autliority  on  the  ground  of  the  intrinsic  superiority  of  the 
principles  on  which  they  are  founded.  Both  are,  in 
the  main,  systems  supplementing  the  deficiencies  of  the 
older  law.  But  (1)  the  lus  Prmtorimn  was  administered  by 
the  ordinary  tribunals ;  English  Equity  by  a  distinct  and 
extraordinary  Court,  that  of  the  Chancellor :  (2)  generally 
speaking,  they  are  concerned  with  different  subjects,  e.g. 
Enghsh  Equity  dealing  with  Trusts,  which  the  Praetorian 
law  did  not  touch;  and  the  Praetorian  law  with  intestate 
succession,  with  which  English  Equity  did  not  interfere. 

8.  Explain  the  different  modes  of  legislation  employed  at  various 
periods  at  Rome. 

I.  During  the  Regal  period :  Nothing  known  with  certainty. 
Laws  were  probably  promulgated  by  the  King,  after  con- 
sultation with  the  Senate,  and  in  some  cases,  chiefly  in 
matters   of   a   semi-private  nature,   were  sul:)mitted  to  the 
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c.  curiata  for  its  approval.  Many  of  the  so-called  laws 
were,  in  all  probability,  of  a  quasi-sacred  nature,  and  were 
such  rules  of  custom  and  opinion  as  required  declaration  or 
penal  enforcement. 

II.  During  the  Republir :  Leges  enacted  by  the  comitia 
centuriata,  or  by  the  comitia  tributa  (after  its  creation, 
see  338).  Plebiscita,  passed  by  the  concilium  plebis,  and 
having  the  force  of  law  after  the  lex  Hortensia  (b.c.  287). 

III.  Ihiring  the  earlier  Empire  (to  the  time  of  Diocletian ^ 
A.D.  284) :  Senatus  consulta — enactments  of  the  Senate ; 
constitutions  (decreta,  rescripta,  edicta,.  etc.)  of  the 
Emperors. 

IV.  During  the  later  Empire  [after  Diocletian)  :  The 
Emperors  had  sole  legislative  power.  Their  legislation 
took  the  form  of  (a)  Edicta,  general  public  enactments  ; 
{!))  Rescripta  or  Epistolae,  authoritative  opinions  or  de- 
cisions on  questions  referred  to  them  for  advice  by  private 
persons  or  by  officials  ;  Decreta,  decrees  pronounced  by 
them  as  the  supreme  judicial  tribunal ;  Mandata,  instruc- 
tions issued  to  officials  for  their  guidance. 

9.  Give  an  account  of  the  various  compilations  of  Roman  Law 
attempted  before  the  time  of  Justinian. 

I.  Codex  Gregorianus. — A  collection  of  Imperial  consti- 
tutions, chiefly  rescripts,  from  the  time  of  Hadrian  to  about 
the  end  of  the  third  century,  principally  rescripts  of  Septimius 
Severus  and  the  succeeding  emperors.  It  was  compiled 
about  the  end  of  the  third  or  l^eginning  of  the  fourth 
century  a.d. 

II.  Codex  Hermogenianus. — A  collection  supplementary 
to  the  foregoing  and  made  somewhat  later.  It  com- 
prised constitutions  issued  under  Diocletian  and  Maximian 
(a.u.  284-305),  though  seven  constitutions  of  Valens  and 
Valentinian  (a.d.  364-365)  are  attributed  to  it  in  the  Con- 
sultutio  Veteris  Ouiusdam  Jurisconsult i.  These,  however, 
were  probably  added  to  it  by  some  compiler  of  a  later  date. 
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III.  The  Theodosian  Code. — In  a.d.  435  the  Emperor 
Theodosius  appointed  a  commission  of  sixteen  persons  to 
make  a  compilation  of  imperial  constitutions  from  the  time 
of  Constantine.  It  was  completed  in  a.d.  438,  and  pro- 
mulgated simultaneously  by  Theodosius  II.  in  the  East, 
and  Valentinian  III.  in  the  West,  as  the  sole  authority  on 
imperial  legislation  from  Constantine  to  that  date.  It  con- 
sisted of  sixteen  books,  each  book  being  divided  into  titles, 
according  to  the  subject-matter,  and  the  constitutions  being 
arranged  chronologically  under  the  various  titles.  In  so 
far  as  it  dealt  with  private  law  {i.e.  in  the  first  five  books), 
it  followed  the  arrangement  of  the  commentaries  on  the 
edict.  The  later  books  are  concerned  with  constitutional, 
administrative,  criminal,  ecclesiastical,  and  other  public 
ordinances. 

IV.  Three  compilations  of  Eoman  Law  for  the  use  of  their 
Eoman  subjects  were  made  by  the  barbarian  conquerors 
who  overran  the  Western  Empire — 

(a)  Lex  Romana  Visigothormn  or  Breviarium  Alarici 
(a.d.  506),  comprising  a  collection  of  imperial  constitutions 
taken  from  the  Theodosian  Code  and  some  novels  of  later 
Emperors,  and  excerpts  from  the  writings  of  Gains,  Paul, 
and  Papinian. 

{h)  Lex  Romana  Burgundiorum  (a.d.  517),  based  on  the 
foregoing  collection  of  Alaric,  but  containing  also  some 
excerpts  from  the  writings  of  the  great  jurists  not  comprised 
therein. 

[c)  Edlctum  Theodorici  (a.d.  500  circa),  containing  a 
collection  of  rules  in  statutory  form  extracted  from  imperial 
constitutions  and  the  writings  of  Paulus.  Private  law 
occupied  a  very  small  space  in  it.  [See  Vinogradoff,  "  Eoman 
Law  in  Mediaeval  Europe."] 

V.  In  addition  to  the  foregoing,  several  fragmentary  com- 
pilations of  Eoman  Law  prior  to  Justinian  have  survived. 
The  most  important  are  those  known  as  (1)  Fragmenta 
Vatlcana  (probably  about  a.d.  320) ;  (2)  Mosakarum  et  Roma/i- 
orum  Legum  Gollatio   (date  very  uncertain);   (3)  Consultatio 
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Veterls  Cuhisdam  lurisconsidtl  (probably  during  the  fifth 
century).  They  all  contain  extracts  from  the  imperial  con- 
stitutions and  the  writings  of  the  great  jurists. 

10.  Ill  the  introduction  to  the  Institutes  of  Justinian,  that 
Emperor  says  that  they  worp  compiled  "  after  the  completion. 
of  the  fifty  books  of  the  Digest  or  Fandects.^^  Say  tvhat  you 
know  of  this  last-named  work.  Justinian  goes  on  to  say  that 
the  InstitiUes  ivere  "  compiled  in  particular  from  the  Commen- 
taries of  our  Gainst    Say  what  you  knoiv  of  this  person. 

The  Digest  or  Pandects  (Digesta  or  Pandectse)  consisted 
of  fifty  books  compiled  by  Tribonian  and  sixteen  others 
from  the  writings  of  the  Roman  jurists.  The  Digest  contains 
fragments  taken  from  thirty-nine  of  the  most  eminent 
lawyers,  each  fragment  bearing  the  name  of  the  author  and 
of  the  work  from  which  it  is  taken.  They  are  arranged, 
according  to  Blume,  into  three  distinct  groups,  corresponding 
to  the  order  of  the  first  three  years  of  instruction  in  the 
school  of  law,  namely  :  (1)  dealing  with  the  works  of  Sabinus ; 
(2)  commentaries  on  the  Edict ;  (3)  the  works  of  Papinian. 
The  whole  labour  was  accomplished  in  three  years,  and  the 
Digest  received  imperial  sanction  in  a.d.  533. 

Gaius  lived  in  the  reigns  of  Hadrian  (a.d.  117-138), 
Antoninus  Pius  (138-161),  and  Marcus  Aurelius  (161-183). 
Very  little  is  known  of  him,  and  his  reputation  is  derived 
from  his  legal  writings.  He  appears  not  to  have  gained 
recognition  as  a  leading  jurist  during  his  lifetime,  and 
Mommsen  conjectures  that  he  was  a  professor  of  law  in  the 
provinces,  probably  at  Troas  in  Asia.  He  describes  himself 
as  a  Sabinian.  In  addition  to  the  Institutes  he  wrote 
treatises  on  the  XII  Tables,  the  Edicts,  the  lex  Papia 
Foppsea,  the  works  of  Srsevola,  and  the  Sea.  Orphitianum 
and  TertuUianum ;  and  also  seven  books  of  Res  Quotidianse 
or  Aureorum,  which  obtained  great  reputation.  There  are 
535  extracts  from  his  writings  in  the  Digest.  His  works 
came  in  time  to  be  regarded  as  authoritative,  and  in  the 
Law   of   Citations  (a.d.  426)  he  was   included   among   the 
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tivo   jurists   whose   w^ritings    were   invested  witii   statutory 
authority. 

11.  What  was  meant  hy  the  Corpus  Turis  ClviUs?  When 
and  hy  ivhom  icere  its  different  parts  compiled  ?  Indicate  hriejly 
the  object  of  each  part. 

The  corpus  iuris  civilis  is  the  term  applied  to  the  whole 
body  of  Eoman  Law  comprised  in  the  w^orks  of  Justinian. 
These  were : 

I.  Codex  Vetus  (a.d.  529),  consisting  of  a  collection  in 
twelve  books  of  the  Imperial  Constitutions,  based  upon  the 
Theodosian  code,  and  compiled  by  ten  Commissioners. 

II.  Diyesta  or  Pandectee  (a.d.  533),  being  a  collection  of 
treatises  on  the  whole  law,  compiled  from  the  writings  of 
the  jurists  under  the  superintendence  of  Tribonian  and 
arranged  on  the  model  of  the  Perpetual  Edict. 

III.  Quiaquafjinta  Decisiones,  being  fifty  decisions  settling 
disputed  points  of  law  raised  during  the  compilation  of  the 
Digest. 

IV.  Iiistitutiones  (a.d.  533),  the  legal  text-book  for  students, 
compiled  by  Tribonian,  Theophilus,  and  Dorotheus. 

V.  Codex  Repetitde  Prselectionis  (a.d.  534),  the  second  code, 
which  superseded  the  first  code  and  incorporated  the 
Fifty  Decisions;  drawn  up  under  the  supervision  of 
Tribonian. 

VI.  Novelise  Constitutiones,  consisting  of  constitutions 
issued  by  Justinian,  subsequent  to  the  above  publications, 
to  effect  further  reforms  in  the  law.  Their  number  has 
been  variously  estimated,  but  it  is  usually  stated  to  be 
about  165. 

12.  "  Omne  im  quo  utimur  vel  ad  personas  ptertinet  vel  ad 
res  vel  ad  actiones  "  (G.  I.  8 ;  J.  1.  2.  12). 

What  do  you  consider  to  be  the  exact  meaniny  of  this  proposi- 
tioa  ?     With  whom  do  you  suppose  it  to  have  oriyinated  ? 

I.  "Our  law  as  a  whole  has  to  do  either  with  persons  or 
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with  things  or  with  actions."  This  threefold  division  of 
Roman  Private  Law  seems  to  have  been  traditional  among 
Eoman  lawyers,  and  was  probably  inherited  from  the  old 
Pontifical  jurisprudence  (Karlowa) ;  however,  it  was  probably 
confined  to  institutional  treatises  and  primers,  and  cannot 
be  regarded  as  of  fundamental  importance,  seeing  that 
neither  the  XII  Tables,  the  Praetor's  Edict,  the  Digest,  nor 
any  of  the  imperial  Codes  were  arranged  on  this  principle. 

II.  (a)  The  law  of  Persons  deals  with  persons  as  the 
subjeit  of  legal  rights,  and  may  be  called  the  Law  of  Status 
or  legal  capacity.  To  say  with  Poste  (p.  13)  that  it  is  "  the 
law  of  unequal  rights  " — ius  rerum  then  being  the  law  of 
equal  rights — is  to  attribute  to  Gains  acquaintance  with  a 
division  of  law  which  is  no  older  than  Austin  (Moyle,  p.  190). 
Savigny's  "  Family  Law  "  is  another  incorrect  description, 
for  Inheritance  forms  no  part  of  the  ms  personarum,  whereas 
much  of  the  latter  is  concerned  with  Freedom  and  Citizen- 
ship. 

(Jb)  The  Ius  Rerum  deals  with  things  and  obligations  as 
the  objects  of  legal  rights.  "  It  treats  of  tangible  external 
objects  of  property  with  their  titles ;  real  rights  over  them 
of  less  orbit  than  dominium ;  inheritance,  comprising  the 
subject  of  legacies ;  two  less  considerable  forms  of  universal 
succession ;  and  finally  obligations,  under  the  two  heads  of 
contracts  and  delicts  or  torts  "  (Moyle,  p.  190).  Holland, 
following  Sa\'igny,  defines  the  Ius  Rerum  as  the  department 
of  law  which  treats  of  such  modifications  of  rights  as  result 
from  varieties  in  the  objects  or  in  the  acts  with  which  they 
are  concerned.  Moyle  (p.  191)  prefers  to  regard  the  true 
point  of  contact  between  the  various  re.s  as  being  simply  the 
fact  that  "  whoever  has  a  res  is  actually  or  prospectively  so 
much  the  better  off." 

(c)  The  law  of  Actions  deals  with  the  means  of  enforcing 
legal  rights,  i.e.  with  adjectivey  as  opposed  to  substanUve,  law. 
This  being  so,  it  is  clearly  wrong  to  treat  it  as  merely  one  of 
three  main  divisions  of  private  law. 

The  chief  ground  for  objecting  to  tlie  threefold  division  in 


16  Sources  and  Divisions  of  Laav. 

the  Institutes  is  the  consequent  obscuring  of  Testamentary 
and  Intestate  succession  as  an  independent  branch  of  law 
and  the  one-sided  manner  in  which  modes  of  universal 
succession  are  regarded ;  hence  Sohm  and  other  systematic 
writers  on  Roman  Law  abandon  the  Eoman  classification 
and  make  Inheritance  one  of  their  main  divisions. 


II.— LAW  EELATING  TO  PERSONS. 

Institutes. — J.  I.  3  to  end ;  G.  I.  §  3  to  end. 
MoYLE.— Notes   to   I.    3.  2,  4,  5;  5;  8.   1;   9.  pr. ; 

10.  pr.  and  13;  11.  1-3  and  12;  12.  6;  13.  pr. 

and  1 ;  14.  4 ;  15.  pr. ;  23.  pr.  and  3  ;  24.  2 ;  26.  9. 
PosTE.— Notes  to  I.  108-114,  161,  189 ;  and  III.  146. 
MuiRHEAD. — Sec.  9. 

SoHM. — Book  I. ;  and  Book  III.,  Chapter  I. 
GiRARD. — Book  II.,  Chapter  V. 
Maine. — Chapter  V. 


1.  Slavery. 

13.  What  was  meant  hy  Capitis  Demimitio?  Describe  its 
various  fonns.     How  was  it  effected?    What  was  its  result? 

Caput  "  came  to  mean  primarily  a  person  whom  the  law 
regarded  as  capable  of  having  rights,  and,  derivatively,  his 
personality  or  jural  capacity,  passive  and  active,  in  public 
and  private  life"  (Muirhead,  121).  Jural  capacity  was  con- 
sidered under  three  heads  (tria  capita) :  [a)  Liber  las 
(freedom),  (b)  Civitas  (citizenship),  (6')  Familia  (family 
rights).  Capitis  deminutio  was  loss  of  the  rights  arising 
under  any  of  these  heads.  There  were  three  forms  of 
capitis  dcrninnfio,  viz. :  (i)  Jfarima,  by  loss  of  liberty  in  any 
of  the  ways  in  which  a  freeman  might  be  made  a  slave. 
With  loss  of  freedom  went  all  lesser  rights,  (ii)  Media,  by 
retaining  liberty,  but  losing  citizenship  and  family :  [a) 
by  becoming  a  Latin  colonist;  {b)  by  banishment;  (c) 
by  deportation  as  a  punishment,  (iii)  Afinima,  by  loss  of 
family  rights  merely,  liberty  and  citizenship  being  retained. 
This  happened  where  a  person  sui  iuris  was  adopted,  or  a 
person  alieni  iuris  became  sui  iuris.     It  was  effected  by  any 
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destruction  of  the  potei^tas,  whether  by  adoption,  coemption, 
noxal  surrender,  or  emancipation. 

The  results  of  c.  d.  would  vary  with  its  character.  C.  d. 
minima  (or  midatio  familise)  would  deprive  the  person  suffer- 
ing it  of  all  the  rights  which  he  formerly  possessed  as  a 
member  of  the  family  he  left.  If  he  had  been  the  head  of 
a  family  and  passed  into  the  power  of  another,  he  lost  the 
rights  of  property  and  of  testation  which  he  formerly  pos- 
sessed, and  acquired  only  such  as  a  filiusfamilias  might 
possess.  If  he  passed  from  his  natural  family  to  another 
he  lost  his  rights  as  sums  heres  of  his  natural  family,  and 
therefore  was  unable  to  succeed  to  its  head  on  intestacy, 
or  to  require  that  he  should  be  instituted  his  heir  or  dis- 
inherited by  name.  Similarly,  also,  where  being  alieni  iuris 
he  became  sui  inns.  By  c.  d.  media  he  would  lose  the  civil 
and  poUtical  rights  of  a  Eoman  citizen.  He  would  no  longer 
have  the  ins  si/ffmjii,  or  right  of  voting;  the  ius  honor  urn,  or 
right  of  holding  offices  ;  the  commercium,  or  rights  of  acquiring 
property  or  of  making  contracts  as  a  citizen ;  and  the  con- 
7iublw7i,  or  right  of  entering  into  a  legal  marriage.  If  already 
legally  married  his  marriage  would  have  become  dissolved, 
because  only  a  citizen  could  contract  iustse  nuplise.  By  c.  d. 
maxima  the  citizen  or  alien  became  a  slave,  and  thereby 
lost  all  the  rights  available  to  a  free  man. 

The  effect  of  a  citizen  being  kept  in  captivity  by  an  enemy 
did  not  destroy  his  rights  as  a  Eoman  citizen,  but  merely 
suspended  them,  and  on  his  return  he  was  by  the  ius 
postliminii  restored  to  his  former  position. 

14.  Comment  on  the  following : — 

{a)  "  Servitus  est  constitutio  iuris  gentium  qua  quis  dominio 
alieno  contra  7iaturam  suhicitur  "  (J.  I.  3.  2). 

{h)  "■  In  servorum  condicione  nulla  differentia  est.  In  liberis 
multae  differentiae  sunt "  (J.  I.  3.  5). 

(c)  "  Cum  ingenuus  aliquis  natus  sit,  non  officit  illi  in  servi- 
tute  fuisse  et  jJostea  manumissum  esse  .  .  .  Libertini  sunt  qui 
ex  iusta  servitute  manumissi  sunt  "  (J.  I.  4.  1 ;  5.  pr.). 
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Slavery  is  the  first  topic  dealt  with  in  the  Institutes, 
because  "  summa  JiWsio  de  iure  personarum  haec  est  quod 
omnes  homines  aut  liberi  sunt  (in  which  case  they  have 
a  '  persona ')  aut  ser\'i "  (in  which  case  they  have  none) 
[J.  I.  3.  pr.].  Although  the  slave  was  the  chattel  "  par  excel- 
lence "  of  the  iifs  civile,  to  such  an  extent  that  mancipium  is 
the  normal  word  for  a  slave  in  the  best  Latin  prose  writers, 
slavery  was  an  institution  of  the  luj^  Gentium  in  the  sense 
that  it  was  recognised  and  practised  by  all  peoples.  Here, 
therefore,  lus  Gentium  conflicts  with  that  Tus  Naturae  with 
which  it  was  often  in  theory  identified  ;  for  Natural  Law  does 
not  recognise  one  man's  right  to  enslave  another. 

All  slaves  were  theoretically  in  the  same  condition  of 
absolute  rightlessness  and  of  dependence  on  their  master ; 
but  the  lot  of  one  slave  could,  in  fact,  be  very  different  from 
that  of  another,  and  we  hear  of  many  cases  in  which  slaves 
purchased  their  freedom.  Extant  Latin  authors  and  inscrip- 
tions tell  us  of  households  containing  one  hundred  slaves  and 
more,  all  with  different  offices  and  functions  (Becker,  "■  Gallus," 
Excursus  III.).  [For  the  master's  power  over  his  slave  and 
the  gradual  improvement  in  the  latter's  condition,  see  Moyle's 
Note  on  J.  I.  3.  2 ;  Poste's  Note  on  G.  I.  52  and  53.] 

Of  equal  importance  with  the  lus  Gentium  distinction 
between  Freedom  and  Slavery  is  the  Civil  Law  distinction 
between  the  Tagenuus  and  the  Lihertinus — the  Freeborn  man 
and  the  Freedman.  The  latter,  although  (if  manumitted 
according  to  law)  a  civis,  could  not  rid  himself  of  the  taint  of 
slavery,  which,  however,  did  not  descend  to  his  children. 

The  Libertinus  had  certain  duties  and  obligations  towards 
his  late  master  (and,  on  the  latter's  death,  his  children)  ; 
these  were  called  iura  patronatus,  and  comprised  bona,  the 
patron's  right  to  succeed  on  intestacy  to  his  childless  freed- 
man ;  obsequium,  the  freedman's  duty  to  treat  his  patron 
with  the  respect  duo  from  a  child  to  his  parent ;  and  operse, 
an  obligation  to  perform  certain  reasonable  services  for  the 
patron. 

I'or  a  person  to  be  Libertinus,  the  slavery  from  which  he 
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has  been  set  free  must  have  been  legal  {iust(i)  as  well  as 
actual ;  a  person  "  in  mancipio  "  or  a  prisoner  of  war  when 
released  will  revert  to  his  original  status,  and  resume  "  in- 
genuitas  "  hy  postliminium.  Hence  it  is  said,  "  natalihus  non 
officere  mammissionem  "  (J.  I.  4.  1) ;  and  an  ingenuus  by  birth, 
if  released  by  manumission  from  a  state  of  de  facto  servitude 
will  resume  his  birthright.  [Strange  as  it  may  seem  to 
modern  ideas,  the  free  person  hona  fide  .serviens  was  of 
common  occurrence  under  the  Empire  (see  J.  II.  9.  4).  It 
was  scarcely  possible,  by  the  time  of  Paulus,  to  "  tell  a  free 
man  from  a  slave  "  (D.  XVIII.  1.  5).] 

A  Ubertimis  could  himself  become  ingenuus  (i)  by  being 
adopted  from  his  master  by  a  paterfamilias:  this  was 
only  possible  under  the  old  law;  (ii)  by  imperial  grant 
{restitutio  nataUum) ;  (iii)  by  "  ius  aureorum  anulorim,"  a 
grant  from  the  Emperor  which  made  the  freedman  ingenuus 
for  life,  but  did  not  affect  the  patron's  rights  of  succession. 

15.  Give  an  account  of  the  gradual  amelioration  of  the  condition 
of  slaves. as  regards  (i)  person ;  (\\)  property. 

To  what  extent  is  a  slave  recognised  in  the  Institutes  as  a 
person  ? 

(i)  In  respect  of  their  persons.  Originally  the  master  had 
power  of  life  and  death.  The  lex  Cornelia  de  sicariis  (b.c.  82) 
made  it  homicide  to  kill  the  slave  of  another.  The  lex 
Petronia  (before  a.d.  79)  required  permission  from  a  magis- 
trate before  exposing  a  slave  to  wild  beasts.  Claudius 
(a.d.  41)  forbade  the  killing  of  slaves  when  sick.  Hadrian 
required  the  sanction  of  a  magistrate  before  inflicting  death. 
Antoninus  Pius  enacted  that  slaves  who  had  fled  for  pro- 
tection to  the  temples  on  account  of  the  cruelty  of  their 
masters  should  be  sold  and  not  restored  to  their  masters.  He 
also  made  it  homicide  for  a  master  to  kill  his  own  slave.  Con- 
st antine  and  Justinian  allowed  moderate  chastisement  only. 

(ii)  In  respect  of  their  propertg.  A  slave  had  no  rights  of 
property.  All  he  acquired  became  the  property  of  his 
master,  but  he  was  protected  by  custom  in  the  enjoyment 
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of  his  pecuUum  or  private  acquisitions,  and  under  the  Prae- 
torian Law  could  contract  so  as  to  give  third  parties  rights 
over  the pe'uJiiim  available  against  the  master. 

Persona,  in  Eoman  Law,  in  the  strict  sense  of  the  word, 
means  a  human  being  invested  with  or  capable  of  lefjal 
rights,  i.e.  having  one  or  more  of  the  tria  capita.  Hence  a 
slave  was  never  regarded  as  a  person,  although  occasionally 
the  Roman  writers  use  the  word  in  a  more  extended  sense 
as  equivalent  to  Jiomo,  e.fj.  Gaius  I.  48-52,  followed  by  Jus- 
tinian in  I.  8  pr.  Except  in  a  few  ambiguous  passages,  such 
as  the  foregoing,  the  slave  is  uniformly  treated  as  a  subject 
of  property,  a  chattel,  incapable  of  legal  right,  although  as 
a  human  being  he  differed  from  inanimate  objects  in  that 
he  might  acquire  or  be  subject  to  natural  obhgations. 

16.  What  methods  of  manumission  ivere  in  use  among  the 
Romans  ?  What,  at  different  p)eriods  in  Roman  legal  history, 
was  the  effect  of  an  informal  manumission  ? 

Originally,  the  regular  methods  of  effecting  valid  and 
formal  manumission  (legitima  manumissio)  were : 

(i)  Censu,  by  entering  the  slave's  name  in  the  census  as 
a  freeman  (Ulpian  I.  8) 

(ii)  Testamento,  by  granting  freedom  by  will. 

(iii)  Per  vindictam,  by  a  formal  act  in  the  presence  of 
the  praetor.  This  was  a  fictitious  suit  in  which  a  person, 
termed  adsertor  libeiiaiis,  claimed  the  slave  as  free  against 
the  master  by  touching  him  on  the  head  with  a  wand 
{vindida).  The  master  signified  his  assent  by  turning  the 
slave  round  and  letting  him  go  (missio  manu),  and  the 
magistrate  thereupon  declared  him  free. 

In  all  these  cases  it  was  essential  that  the  master  should 
have  the  quiritary  ownership  of  the  slave.  The  Lex  ^lia 
Sentia  imposed  the  further  essential  that  the  owner  must 
be  twenty  and  the  slave  thirty ;  in  exceptional  cases  slaves 
under  thirty  might  be  manumitted  ;?ey  vindictam,  after  giving 
a  satisfactory  reason  to  a  council  appointed  for  the  purpose. 
This  is  the  oldest  mode  of  manumission,  and  probably  the 
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earliest  fictitious  action  in  Roman  Law,  on  the  lines  which 
later  became  stereotyped  as  In  hirp.  cessio. 

Beyond  the  al:)Ove  methods  there  were  numerous  irregular 
or  informal  modes  of  manumitting  oisiYes,  e.fj.  per  epistolam, 
by  letter;  inter  amicos,  by  acknowledgment  before  one's 
friends ;  and  in  the  time  of  Justinian  any  clearly  expressed 
intention  was  sufficient  to  grant  freedom. 

Effects  of  informal  manumission.— Originally  any 
manumission  that  was  not  legitima  had  no  effect  in  law. 
The  master  might  treat  the  slave  as  a  freedman,  but  at 
death  the  master's  heir  might  claim  the  freedman  as  a  slave. 
Subsequently  the  praetor  protected  the  informally  manu- 
mitted, and  he  was  said  to  be  praetoris  tuitione  liber ;  but 
on  his  death  the  master  could  claim  the  slave's  property.  In 
short,  the  praetor  secured  him  his  personal  freedom,  but  gave 
him  no  proprietary  rights. 

The  Lex  lunia  Norbana  made  those  whose  manumission 
was  defective  or  informal  Latini  Inniani,  possessing  the 
limited  rights  of  Lafini  Coloniarii.  They  could  not  vote  or 
fill  pubHc  offices,  and  they  had  not  the  connuhium.  They 
could  not  make  a  will  or  take  under  a  will  (except  hjfidei- 
commissa),  and  at  their  death  the  manumittor  took  their 
property  as  if  they  were  slaves.  They  could,  however,  in 
many  ways  attain  to  citizenship. 

Long  before  Justinian  citizenship  had  been  granted  by 
Caracalla  to  all  free  subjects  of  the  Empire,  and  Justinian 
enacted  that  manumission  in  any  recognised  mode  should 
confer  full  citizenship,  thereby  abohshing  the  distinctions 
between  the  different  classes  of  freedmen. 

17.  State  the  provisions  of  the  Lex  yEUa  Sentia,th,e  Lex  lunia 
Norhana,  and  the  Lex  Fufia  Caninia.  Which  of  these  provisions 
ivere  retained  ly  Justinian,  and  ivith  what  modifications  ? 

For  Lex  lunia  Norlanay  see  16  and  18. 

The  Lex  iElia  Sentia  (a.d.  4)  (a)  reqmred  for  complete 
manumission  that  the  slave  should  be  thirty  and  the  master 
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twenty  years  old,  or,  if  not,  that  the  ceremony  slioiild  be 
per  vindictam  after  good  reasons  for  the  manumission  had 
been  shown  to  a  council  appointed  for  the  purpose  of  super- 
vising manumissions  (see  G.  I.  20) ;  [h)  it  ranked  as  dediticii 
{i.e.  enemies  who  had  surrendered  at  discretion),  those  who, 
prior  to  manumission,  had  been  guilty  of  great  crimes 
{flagitia),  and  their  disabilities  were  perpetual ;  (r)  it  restrained 
manumission  in  fraud  of  creditors.  The  Lex  Fufia  Caninia 
(a.d.  8)  prohibited  the  manumission  htj  ivill  of  more  than 
a  certain  proportion  of  the  testator's  slaves.  Justinian 
retained  the  provisions  of  the  lex  yEIia  Sentia  as  to  manu- 
mission in  fraud  of  creditors,  but  repealed  the  other  pro- 
visions restraining  manumission.  He  enabled  the  master  to 
manumit  by  will  at  the  ago  of  seventeen,  and  subsequently 
(by  Novel  119.  2)  at  the  age  of  fourteen.  Ho  abolished  all 
distinctions  between  classes  of  freedmen,  and  repealed  the 
lex  lunia  Norbana  and  the  lex  Fufia  Caninia. 

18.  Translate,  with  explanations  : 

(a)  "  Nam  in  cuius  persona  tria  liaec  concurrimt,  nt  maior 
sit  annorum  triginta  et  ex  iure  Quiritium  domini  et  iusta  ac 
legitima  manumissione  liberetur,  is  civ  is  Romannsfit;  sin  vera 
aliquid  eorum  deerit^  Latinus  erit "  (G.  I.  17). 

(//)  "  No7i  tamen  cuicunqiie  volenti  maniimittere  licet " 
(J.  I.  6.  pr.). 

{(•)  "  Hoc  tamen  ius  adipiscendse  civitatis  Romanse  etiamsi  soli 
minores  triginta  annorum  manumissi  et  Latinifacti  ex  lege  JElia 
Sentia  habuerunf,  tamen  postea  senatus-consulto  quod  Pegaso  et 
Pusione  considibus  factum  est,  etiam  maioribus  triginta  annoriim 
manumissis  Latinis factis  concessum  est"  (G.  I.  31). 

(d)  "  Qui  sub  condicione  testamento  liber  esse  iussns  est  statu 
liber  appellatur  "  (Ulpian  II.  1). 

(«)  "  A  slave  in  whose  person  these  three  conditions  concur 
— that  he  is  at  least  thirty  years  old,  the  property  of  his  master 
on  quiritarian  title,  and  manumitted  by  him  in  a  way 
recognised  by  the  law — becomes  a  Roman  citizen  ;  if  any 
one  of  these  requisites  be  lacking,  ho  will  be  a  Latin." 
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(i)  The  Lex  iElia  Sentia  (a.d.  4)  allows  a  slave  under 
thirty  to  become  a  citizen  only  if  manumitted  "  vindicta  " 
with  the  approval  of  the  "  consilium  "  (G.  I.  20),  the  latter 
consisting  in  Eome  of  five  senators  and  five  equites,  and  in 
the  provinces  of  twenty  ''  recuperatores,"  being  Eoman 
citizens. 

(ii)  "  Qui  tantum  in  bonis,  non  etiam  ex  iure  Quiritium 
servum  habet,  manumittendo  Latinum  facit  "  (Ulp.  1. 16).  If 
A  sells  a  slave  to  B,  and  makes  traditio  of  him  without 
either  manripatio  or  in  iure  cessio,  quiritarian  ownership  does 
not  pass  until  B  has  possessed  for  a  year  (usuccqno  of  a  rf>s 
mancipi) ;  meantime  B  merely  has  the  slave  ''  in  bonis,"  and 
is  known  as  bonitary  owner. 

(iii)  Prior  to  the  Lex  Junia  (date  probably  early  in  the 
reign  of  Augustus),  a  slave  informally  manumitted  was  not 
legally  free  at  all,  but  was  protected  in  the  de  facto  enjoyment 
of  liberty  by  the  praetor  ;  after  the  passing  of  this  law,  which 
was  not  retrospective,  such  persons  became  Junian  Latins. 

(b)  "  However,  it  is  not  every  owner  who  pleases  that  can 
manumit." 

The  chief  restrictions  on  the  power  of  the  dominus  to 
manumit  his  slave  appear  to  have  been  due  to  the  lex  ^lia 
Sentia  (a.d.  4),  previously  to  which  a  master,  on  attaining  to 
the  age  of  fourteen,  could  manumit  slaves  just  as  he  could 
perform  any  other  juristic  act.  This  law  enacted  (inter  alia) 
that  (i)  no  master  under  twenty  years  of  age  could  manumit 
(except  **  vindicta"  in  special  cases  approved  by  the  ^o?^.9^7^w??^  : 
J.  I.  6.  5) ;  (ii)  any  manumission  in  fraud  of  creditors  should 
be  void,  i.e.  no  insolvent  dominus  could  manumit. 

Justinian  lowered  the  minimum  age  at  which  a  master 
could  manumit  by  will  to  seventeen,  and  later  (Nov.  119,  2) 
to  fourteen. 

N.B. — An  insolvent  master  might  always  appoint  one  of 
his  slaves  as  heir;  such  an  institution  in  a  will,  whether 
made  with  or  without  an  express  gift  of  liberty,  operated  to 
make  the  slave  free  and  a  citizen. 
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(c)  "  Although,  however,  this  privilege  of  obtaining  Roman 
citizenship  was  confined  by  the  Lex  ^lia  Sentia  to  slaves 
under  thirty  years  of  age  who  had  become  Latins  by  manu- 
mission, it  was  afterwards  extended  by  a  senatusconsult 
passed  in  the  consulship  of  Pegasus  and  Pusio  {i.e.  during 
the  reign  of  Vespasian,  a.d.  70-79),  to  those  manumitted 
and  made  Latins  above  that  age." 

There  were  several  ways  in  which  Junian  Latins  could 
attain  to  citizenship  (see  G.  I.  29-35;  Ulp.  III.  1-6).  The 
reference  here  is  to  causae  prohatio  ;  if  a  Junian  Latin  married 
a  woman  of  at  least  his  own  station  and  had  the  fact 
attested  by  seven  witnesses,  being  Roman  citizens  above 
puberty,  then  on  the  attainment  by  a  son  of  the  marriage 
of  the  age  of  twelve  months,  father  and  mother  and  child 
alike  became  Roman  citizens  after  proving  the  facts  of  the 
case  (causam  ijrohare)  before  the  praetor  or  a  provincial 
governor,  as  the  case  might  be.  It  was  essential  that  the 
son  should  complete  his  first  year;  hence  this  "ius  adi- 
piscendae  civitatis "  is  sometimes  known  as  "  anniculi 
probatio." 

[Until  recently,  the  Lex  Junia  which  introduced  the  status 
of  Junian  Latinity  has  always  been  known  as  the  Lex  Junia 
Norbana  and  dated  19  a.d.  ;  this  appears  to  be  a  mistake. 
Gaius  here  distinctly  states  that  slaves  manumitted  while 
under  thirty  became  Latins  by  the  Lex  iElia  Sentia  (a.d.  4) ; 
and  therefore,  unless  he  is  wrong,  the  Lex  Junia  must  have 
been  passed  before  that  date.  Mommsen  puts  the  Lex  Junia 
at  the  end  of  the  Republican  period ;  for  other  views  see 
Girard,  p.  124 ;  Roby,  I.  38.] 

[d)  "  A  slave  who  in  a  will  is  ordered  to  be  free  subject  to 
some  condition  is  called  *  statu  liber.'  " 

The  condition  must,  of  course,  be  suspensive :  e.g.  "  Let 
my  slave  Stichus  be  free  if  he  attain  the  age  of  35  years." 
Until  the  fulfilment  of  the  condition,  the  ex-slave  is  the 
heir's  property.  "  Statuliberi  are  subject  to  the  ordinary 
incidents  of  slavery,  with  the  restriction  that  no  act  of  the 
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heir  can  deprive  them  of  their  prospect  of  Uberty.  They 
may  be  sold,  legated,  delivered  by  traditio,  adjudicated,  and 
even  usucapted,  but  always  carrying  with  them  their  con- 
ditional right  to  liberty "  (Buckland,  The  Koman  Law 
of  Slavery,  p.  286). 

19.  '^  Libertinorum  autem  status  tripertitus  antea  fueraty 
What  were  the  distinctions  referred  to,  and  when  and  how  were 
then  al)olished?    What  rights  had  the  patron  over  the  freedman  ? 

Freedmen  were  formerly  of  three  classes,  namely,  Eoman 
citizens  ;  Latini  luniani,  created  by  the  Lex  lunia  Xor- 
hana ;  and  dediticiiy  created  by  the  Lex  JElia  Sentia.  All 
these  distinctions  were  abolished  by  Justinian,  and  a  slave 
upon  obtaining  his  freedom  ])ecame  a  Eoman  citizen.  But 
Justinian  retained  the  ius  patronatus,  or  the  rights  of  the 
patron  over  the  freedman.  These  were :  (1)  Ol)sequia. 
The  freedman  must  respect  his  patron  and  could  not  sue 
him  without  the  consent  of  the  praetor.  He  must  also 
support  his  patron,  if  necessary.  (2)  Operse.  He  must 
give  the  stipulated  services,  but  was  entitled  to  time  enough 
in  which  to  earn  his  own  maintenance  unless  provided  by 
the  patron.  (3)  Jura  in  honis.  The  patron  had  sole  rights 
of  succession  to  the  freedman's  property  if  there  were  no 
children,  and  the  Jibertinus  died  intestate ;  he  was  entitled 
to  one-third  of  the  property,  if  the  Jibertinus  had  no  children 
and  made  a  will,  where  such  Jibertinus  died  leaving  property 
amounting  to  100,000  sestertii. 

20,  The  Roman  text  says  .-  "  AJl  men  are  either  free  or  slaves  ^ 
What   classes   of  persons,  hoivever,   might   be  described  as 

"  midivay  between  freedom  and  slavery  "  ? 

What  indications  are  given  in  the  Roman  Law  of  the  modifica- 
tion of  slavery  in  the  direction  of  serfdom  ? 

Midway  between  freedom  and  slavery  in  the  later  Empire 
was  an  agricultural  class  known  generally  as  coloni,  and 
sometimes  called  rustici,  inquilini,  or  agricoJse.  These  were 
settled  on  the  estates  of  the  larger  landowners,  a  portion  of 
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which  they  cultivated  as  tenants  at  a  rent  generally  payable 
in  kind  and  fixed  by  custom.  The  colonus  was  inseparably 
attached  to  the  soil  {glehse  adscriptus),  could  not  leave  it 
(except  to  become  a  bishop),  and  could  not  be  ejected  from 
it,  but  was  sold  with  it.  If  he  attempted  to  escape,  he 
could  be  recovered  by  a  real  action.  There  were  two  classes  : 
coloni  (iberi  {tribufarii,  inquilini),  who  were  personally  free, 
could  acquire  property,  and  were  subject  to  few  burdens 
beyond  the  payment  of  a  property  tax;  and  adscnptwiif  or 
rensiti,  who  had  no  legal  proprietary  rights,  their  acquisitions 
bring  treated  as  poridium.  The  position  of  the  latter  class  was 
very  similar  to  that  of  slaves,  except  for  the  fixity  of  tenure 
which  they  enjoyed,  and  probably  arose  from  modifications 
du^  to  custom  in  the  position  of  slaves  on  agricultural  estates. 

The  former  class  probably  arose  partly  from  the  policy 
pursued  by  the  large  landowners  during  the  early  Empire 
of  settling  on  their  estates  a  class  of  free  cultivators,  recruited 
from  the  Provinces,  or  enfranchised  slaves,  and  partly  from 
the  depression  of  the  smaller  landowners,  who,  voluntarily 
or  compulsorily,  placed  themselves  in  the  same  position  to 
some  large  landowner  for  the  sake  of  protection. 

[_N.B. — The  lessee  of  land  for  a  term  of  years  {conductor 
fundi)  is  also  called  colonus ;   see  209  and  212.] 

20a.  In  a  modern  history  of  English  law  it  is  ivritten  con- 
cerning the  English  serf  of  the  VMh  century  (i)  that  lie  teas 
not  deemed  to  be  in  a  position  equivalent  to  that  of  the  Roman 
colonus,  and  (ii)  "  A  serfs  position  in  relation  to  all  men  other 
than  his  lord  is  simple — he  is  to  be  treated  as  a  free  man  .  .  . 
a  bloio  given  to  the  serf  is  a  irrong  to  the  serf.'''' 

What  was  the  position  of  the  Roman  colonus  referred  to  in 
(i)  ?     Would  (ii)  be  true  of  the  Roman  slave  ? 

(i)  See  preceding  answer. 

(ii)  It  would  not  be  true :  a  slave  could  not  bring  an 
action  for  such  an  injury,  though  his  master  miglit  do  so, 
provided  the  injury  was  such  as  to  amount  to  an  insult  to 
the  master. 
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21.  Erplain  the  ius  postliminii. 

Postliminium. — This  term,  derived  by  Scaevola  from 
post  limen  (=  across  the  threshold) — but  see  Poste,  p.  80 — 
denotes  the  recovery  of  rights  by  a  person  on  his  return  from 
captivity  (active  sense),  or  the  restoration  of  a  person  or 
thing  recovered  from  hostile  possession  to  the  power  in 
which  he  or  it  was  previous  to  the  capture  (passive  sense). 
In  the  former  case,  the  ex-captive  must  not  have  returned 
during  an  armistice,  and  the  ''capture"  must  have  been  a 
"  bona  fide  "  one,  and  not  the  result  of  surrender  or  desertion  ; 
further,  he  must  have  returned  with  the  express  intention 
of  resuming  all  his  former  rights,  which  are  then  regarded 
as  never  having  been  lost  at  all.  Thus  postliminium  involves 
a  fiction  :  if  the  captive  recover  his  freedom,  the  intervening 
period  of  slavery  is  ignored ;  but  if  he  die  in  captivity,  death 
is  regarded  as  taking  place  at  the  moment  of  capture,  and 
persons  in  his  potestas  are  held  to  have  then  attained  to 
legal  independence  (Roby,  ii.  264-266 ;  J.  I.  12,  5 ;  II. 
12,  5). 

22.  Conijxire  the  legal  position  of  persons  in  ma/icipio  with 
that  of  slaves.  How  was  it  that  there  were  no  persons  in  mancipio 
after  the  time  of  Justinian? 

Mancipium,  or  bondage,  was  a  form  of  legal  subjection 
which  arose  when  a  paterfamilias  made  a  conveyance  by 
mancipation  of  himself  or  of  a  free  person  in  his  power  to 
another.    It  differed  from  slavery  in  the  following  respects  : — 

(i)  Bondage  was  an  institution  of  the  ius  civile ;  slavery 
of  the  ius  gentium. 

(ii)  The  master  had  possession  of  a  slave  :  he  was  not 
regarded  as  having  possession  of  the  bondsman. 

(iii)  The  status  of  a  person  in  mancipio  was  relative ;  he 
was  only  a  bondsman  in  respect  of  bis  domestic  lord ;  he 
was  free  as  regards  all  other  persons,  and  remained  a  Roman 
citizen.  The  status  of  a  slave  was  absolute  ;  he  was  a  slave 
even  though  he  had  no  master  for  the  time  being,  as  where 
he  had  been  abandoned.     Consequently,  becoming  a  slave 
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involved  maxbna  capitis  deminntio,  while  mancipiiim  only 
involved  'minima  capitis  deminutio. 

(iv)  The  person  in  mancipio  was  capable  of  legal  marriage, 
and  his  children  were  Eoman  citizens.  He  also  had  certain 
personal  rights  against  his  superior,  e.g.  he  could  sue  him  for 
iniuria. 

(v)  The  person  in  manripio  on  manumission  became 
ingenuus — he  did  not  lose  his  rights  arising  from  free  birth ; 
the  manumitted  slave  became  libertinus. 

Mancipium  was  obsolete  in  the  time  of  Justinian.  In  the 
time  of  Gains  it  arose  in  cases  of  noxse  declitio,  and  tempo- 
rarily in  the  course  of  the  fictitious  processes  of  emancipation 
and  adoption.  Justinian  completely  altered  the  methods  of 
emancipation  and  adoption,  and  prohibited  the  noxal  sur- 
render of  free  persons,  which,  as  a  matter  of  fact,  had  already 
quite  gone  out  of  use  (J.  IV.  8,  7),  so  that  this  class  of 
persons  is  not  found  in  his  time. 

23.  Explain  "  li  qui  in  causa  mancipii  sunt,  quia  servorum 
loco  hahentur,  vindicta,  censu,  testamento  manumissi  sui  iuris 
fiunt.     Nee  tamen  in  hoc  casu  lex,  ^lia  Sentia  locum  hahet" 
(G.  I.  138-139). 

Although  in  Gains'  time  it  appears  that  "  mancipium  "  as 
a  mode  of  control  over  free  persons  survived  only  in  a 
technical  sense,  for  it  is  not  reasonable  to  suppose  that 
noxal  surrender  of  a  flliusfamilias  by  mancipatory  sale  (G. 
IV.  75)  was  still  in  use,  he  considers  the  subject  at  some 
length  as  being  of  historical  importance.  No  doubt  there 
was  much  popular  confusion  as  to  the  difference  between 
a  "servus"  (who  is  commonly  called  "mancipium")  and  a 
free  person  "in  causa  mancipii"  (who  is  commonly  said  to 
be  "  in  serviH  condicione  ").  For  the  breaking  of  "  potestas  " 
or  "  manus  "  otherwise  than  by  the  death  of  i\\Q  paterfamilias, 
mancipatory  sales  were  necessary,  followed  by  manumission 
nndicta ;  but  so  close  was  the  analogy  between  the  ius  civile 
condition  of  being  "  in  mancipio"  and  the  ius  f/en  Hum  inatitu- 
tiou  of  slavery,  that  all  three  formal  modes  of  manumission 
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were  applicable  to  the  former.  At  the  same  time,  the 
differences  were  so  great  that  the  restrictions  of  the  Lex 
JElin  Sentia  (manumission  in  fraud  of  creditors,  manumission 
below  the  age  of  thirty,  etc.)  and  the  numerical  regulations  of 
the  Lex  Fufia  Caninia  had  no  place.  Further,  on  the  prin- 
ciple **  Natalibus  non  officit  manumissio,"  the  manumissus 
does  not  become  '*  libertinus,"  but  resumes  his  birthright 
of  "  ingenuitas."  Gaius'  statement  that  the  manumissus 
becomes  "  sui  iuris  "  is  not  to  be  pressed;  for  if  alieai  iuris 
before  the  original  mancipation  he  will  be  subject  to  the 
same  jjolestas  on  ceasing  to  be  in  mancipio,  until  three  manci- 
pations and  manumissions  have  been  completed. 

The  fact  that  Gaius  mentions  manumission  "  censu," 
which  was  obsolete  by  the  end  of  the  republic,  shows  that 
he  is  speaking  of  a  bygone  condition  of  things.  In  the  old 
law,  probably  not  only  a  noxally  surrendered  filiusfamilias 
and  one  sold  in  the  ordinary  way  by  his  paterfamilias,  but 
also  noxal  debtors  were  "  in  mancipio  " :  if  a  man  became 
7iexus  as  the  result  of  a  self-mancipation,  he  would  be  "  sui 
iuris  "  again  when  manumitted  by  his  master.  [See,  for 
nexiim,  251 ;  for  the  difference  between  a  servus  and  a  free 
person  in  mancipio,  22.] 

2.   Patria  Potestas. 

24.  Give  a  short  account  of  the  religious  constitution  of  the 
Roman  family,  and  show  its  hearing  on  the  nature  and  exercise 
of  the  Patria  Potestas. 

The  Eoman  family  was  "  an  association  hallowed  by 
religion,  and  held  together,  not  by  might  merely,  but  by 
conjugal  affection,  parental  piety,  and  filial  reverence.  The 
purpose  of  marriage  was  to  tear  sons  who  might  perpetuate 
the  house  and  family  sacra.  .  .  .  The  husband  was  priest 
in  the  family,  but  wife  and  children  alike  assisted  in  its 
prayers,  and  took  part  in  the  sacrifices  to  its  lares  and 
penates "  (Muirhead,  Eom.  Law,  31).  The  importance 
attached  to  this  religious  basis  of  the  family — particularly 
the  necessity  of   perpetuating   the  family  sacra — accounted 
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for  two  institutions  in  Eoman  Law,  both  of  which  had  as 
their  object  the  continuance  of  the  family  and  its  rehgious 
cult.  The  first  was  Adoption  to  supply  the  failing  family, 
and  the  second  was  testamentary  succession  to  maintain 
the  persona  of  the  deceased.  In  the  adoption  of  a  person 
siii  juris  similar  considerations  operated.  This  adrogatio 
could  originally  be  effected  only  in  the  comitia  calata,  that 
is,  the  comitia  curiata  sitting  for  the  despatch  of  civil  busi- 
ness. It  was  necessary  that  the  College  of  Pontiffs  should 
give  their  consent  to  the  change  to  be  effected,  because 
the  adrogation  merged  the  head  of  a  family,  and  it  w^as 
desirable  to  see  that  other  representatives  were  left  to  carry 
on  the  ancestral  worship.  The  effect  of  the  religious  element 
in  the  constitution  of  the  family  was  to  modify  considerably 
the  powers  given  by  the  civil  law  to  the  paterfamilias. 

The  government  of  the  family  w^as  regulated  by  religious 
rules  [Fas)  probably  to  a  greater  degree  than  by  strictly 
legal  rules  (/w.s).  The  arbitrary  exercise  of  the  powers  of 
the  imterfamilias  was  restrained,  not  only  by  the  religious 
duties  owing  to  the  wife  and  children,  as  participating  in 
the  family  sacra,  but  also  by  the  necessity  of  consulting  a 
family  council  before  taking  any  step  which  would  involve 
a  serious  alteration  in  the  position  of  a  member  of  the  family 
in  regard  to  the  family  as  a  whole  (cf.  the  conseil  de  famille 
in  French  Law).  The  powers  of  the  paterfamilias  over  the 
property  of  the  family  were  also  limited  by  like  considera- 
tions. He  was  regarded  as  a  trustee,  bound  to  administer 
it  for  the  common  benefit.  "  What  had  come  to  him  by 
descent,  the  bona  'paterna  avilaque,  he  was  in  a  peculiar 
manner  bound  to  preserve  for  his  children,  any  squandering 
of  them  to  their  prejudice  entitling  them  to  have  him 
deprived  of  his  administration." 

25.  Define  A ff nation  and  shoiv  its  importance  in  the  earlier 
Roman  Law. 

•'  The  famihj  in  Roman  Law  means  the  Agnatic  family ^^ 
Explain  and  illustrate  tids  statement. 
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26.  State  the  constitution  of  the  Agnatic  family  (a)  before 
(b)  under  Justinian.  In  luhat  way  could  a  memher  of  such 
family  he  freed  from  Potestas? 

Agnation  is  relationship  arising  from  subjection,  by  birth 
or  adoption,  to  a  common  imtria  potestas.  Persons  were 
agnati  who  were  in  the  same  2)ote-staSj  or  would  have  been 
in  the  same  potestas  had  a  common  ancestor  been  still 
living. 

Cognation  is  blood  relationship,  i.e,  relationship  existing 
between  persons  who  trace  their  descent  from  a  common 
ancestor  or  ancestress. 

If  a  table  of  cognatic  relationship  be  taken  and  its  various 
branches  traced  until  a  female  is  reached  and  that  line  be 
pursued  no  further,  all  who  remain  will  be  agnates,  and 
hence  it  is  that  Justinian  describes  agnates  as  "  all  the 
cognates  who  trace  their  connection  exclusively  through 
males,"  and  hence  the  explanation  of  the  legal  maxim 
"  Mulier  est  finis  familiae." 

But  this  description  of  Justinian's  is  not  correct  or 
exhaustive,  because  persons  may  be  agnati  to  each  other 
though  there  may  be  no  blood  relationship,  e.g.  a  stranger 
adopted  into  a  family  would  become  an  agnate  of  that  family. 
"  The  foundation  of  agnation  is  not  the  marriage  of  father 
and  mother,  but  the  authority  of  the  father.  All  persons 
are  agnatically  connected  together  who  are  under  the  same 
paternal  power,  have  been  under  it,  or  who  would  have  been 
under  it  if  their  lineal  ancestor  had  lived  long  enough  to 
exercise  his  empire.  In  truth,  in  the  primitive  view,  relation- 
ship is  exactly  limited  hj  patria  potestas.  Where  the  potestas 
begins  kinship  begins,  and  therefore  adopted  relatives  are 
among  the  kindred.  Where  the  potestas  ends  kinship  ends, 
so  that  a  son  emancipated  by  his  father  loses  all  rights  of 
agnation  "  (Maine,  154). 

The  class  of  Agnates,  as  distinct  from  the  gens,  does 
not  appear  to  have  received  legal  recognition  during  the 
regal  period.     Their  claims,  based  on  plebeian  custom  (the 
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plebeians  ha\ang  no  gentes),  were  probably  first  recognised 
by  the  XII  Tables. 

Under  Justinian  the  agnatic  family  still  existed,  but  the 
recognition  of  blood  relationship  largely  modified  it.  The 
artificial  means  of  enlarging  the  family  by  adoption  was 
altered.  Justinian  provided  that  only  in  the  case  where  the 
adoptor  was  an  ascendant  of  the  adoptee  did  the  adoptee 
completely  pass  into  the  adoptor's  family ;  in  all  other  cases 
the  adoptee  retained  his  rights  in  the  natural  family,  and  by 
the  adoption  obtained  only  rights  of  succession  ab  intestato 
in  the  new  family.  This,  together  with  the  disappearance 
of  the  mauus,  obsolete  long  before  the  time  of  Justinian, 
made  the  Koman  family  similar  to  our  own.  The  claims  of 
blood  relationship  were  more  fully  recognised,  and  in  his 
later  reforms  Justinian  gave  to  collaterals  a  right  of  succession 
on  an  intestacy  after  the  descendants,  brothers  and  sisters, 
and  ascendants. 

The  patn'a  pofestas  was  dissolved  by :  (a)  death  of  the 
paferfamilias,  (i)  the  father  or  son  suffering  capitis  demimfiio, 
(c)  the  son  attaining  certain  dignities,  and  (J)  emancipation. 

27.  Ej^pJain  the  nature  of  the  Patria  Potestas,  showing  what 
rights  it  involved  and  how  they  were  modified. 

The  patria  potestas  was  the  power  which  the  father 
possessed  over  the  persons  and  property  of  his  children. 

Over  the  persons  of  his  children  the  power  of  the  father  was 
originally  absolute.  He  had  the  power  of  life  and  death. 
During  the  Empire  this  power  was  gradually  put  under  legal 
restraint.  Hadrian  condemned  to  banishment  a  father  who 
killed  bis  son  discovered  in  adultery,  and  Constantino  made 
the  slaying  of  a  son  by  a  father  parricide.  The  ill-treatment 
of  children  was  restrained  by  Trajan,  who  compelled  a 
father  to  emancipate  a  son  whom  he  had  treated  cruelly; 
and  Valentinian  forbade  the  exposure  of  children.  The  sale 
or  pledge  of  children  was  allowed,  })ut  the  XII  Tables 
provided  that  a  son  became  free  after  a  third  sale  by  his 
father.      Diocletian    and    Maximian    forbade    the   sale   and 

H.I..  D 
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pledging  of  children.  Constantine  continued  the  prohibition, 
but  allowed  parents  in  extreme  poverty  to  sell  their  newly 
born  children.  Justinian  also  allowed  this,  but  punished 
creditors  who  took  children  in  pledge.  The  noxal  surrender 
of  children,  by  which  in  early  times  a  father  had  been  able 
to  hand  over,  in  satisfaction,  a  child  who  had  been  guilty 
of  some  injury,  was  obsolete  in  the  time  of  Justinian. 

Over  their  property  the  power  of  the  father  was  originally 
absolute.  Everything  belonged  to  him.  Under  Augustus 
the  peddii/m  rafstrensc,  property  acquired  in  the  course 
of  military  service,  was  recognised  as  belonging  to  the 
son  as  his  separate  property.  Later,  the  peculium  qiiasi- 
mstrense,  or  property  acquired  in  the  exercise  of  certain 
public  ofi&ces  and  liberal  professions,  was  recognised.  In 
the  time  of  Justinian  a  son  might  have  (1)  p^emdium  proferti- 
cium,  property  coming  from  the  father  and  strictly  belonging 
to  the  father ;  (2)  pccidium  castrense  and  quasi-casfrense ; 
(3)  peculium  adventicium,  property  coming  to  the  son  in  any 
other  way.  Of  this  the  father  had  the  usufruct  or  life 
interest,  but  the  reversion  belonged  to  the  son. 

28.  Give  an  account  of  the  development  of  the  insfitutioa 
hnoivn  as  peculium. 

As  early  as  the  time  of  Plautus  (200  b.c.)  it  was  not 
uncommon  for  masters  to  allow  their  slaves  to  accumulate 
gifts  or  savings,  and  to  act  with  regard  to  them  as  an 
independent  person.  Such  property,  w^hich,  of  course,  legally 
belonged  to  the  dominus,  was  known  as  "  peculium  "  ;  with 
this  the  slave  could  enter  into  business  transactions  of  all 
kinds,  but  in  the  eye  of  the  law  the  contracting  party  was 
the  dominifs,  and  the  latter  could  repudiate  any  transaction 
which  he  had  not  ordered  or  by  which  he  did  not  benefit. 
The  later  law,  however,  saw  the  development  of  a  series  of 
actions  which  could  be  brought  against  the  master  in  respect 
of  his  slave's  transactions  (artiones  adiectidde  qualitatis, 
J.  IV.  7).  A  careful  slave  could,  by  means  of  his  peculium 
(which    might    contain    things    movable     and    immovable, 
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corporeal  and  incorporeal),  accumulate  a  sufficient  sum  to 
buy  his  freedom  (see  Roby,  I.  pp.  54-57). 

A  similar  institution  existed  in  the  case  of  a  filinsfamilias, 
whose  legal  position  in  the  famiJia  under  the  early  law  was, 
from  certain  points  of  view,  hardly  distinguishable  from  that 
of  a  .sy>/7v/.<«'.  Property  "  allowed  "  to  the  son  by  the  father 
was  called  later  peculium  jyrofecticium,  to  distinguish  it  from 
other  kinds  of  property  which  a  flhis  could  hold  in  later 
times.  At  all  periods  of  Roman  law,  p.  i^rofecticium  reverted 
to  the  pater  on  the  emancipation  of  the  fiHiis ;  so,  in  strict 
law,  did  the  slave's  pocuUiim  on  manumission,  but  in  practice 
this  was  normally  the  case  only  w^hen  the  slave  received  his 
freedom  by  testament. 

It  was  during  the  Empire  that  the  proprietary  condition 
of  the  Jiliusfamih'as  was  improved  by  successive  develop- 
ments of  the  idea  of  peruUum.  (i)  From  the  time  of 
Augustus,  his  earnings  in  military  service  were  regarded  as 
the  individual  property  of  the  filinsfamilias  {peculium 
rastrense),  and  he  could  dispose  of  them  by  will;  but  the 
rules  of  intestate  succession  did  not  apply  to  such  property 
till  the  time  of  Justinian,  (ii)  Under  Constantino  and  his 
successors,  a  son's  earnings  in  the  civil  service,  holy  orders, 
and  the  liberal  professions  w^ere  regarded  similarly  as  his 
property,  and  were  called  p.  quasi-castrense.  (iii)  Lastly, 
whatever  came  to  the  son  from  his  mother  (Constantine),  or 
from  any  source  but  the  paternal  estate  (Justinian),  became 
legally  the  property  of  the  son  [p.  advent ici urn),  though  the 
father  had  the  usufruct  of  it  during  his  lifetime,  and  in  case 
of  the  emancipation  of  the  son  retained  a  usufruct  of  one- 
half  (J.  II.  9.  2). 

29.  What  rigJds  did  a  father  enjoy  over  property  acquired  ly 
!ns  .son  in  the  time  of  Justinian  ? 

Originally  a  filiusfamilias  was  on  the  same  footing  as  a 
slave  with  regard  to  property  :  all  he  acquired  belonged  to 
the  paterfamilias.  The  first  step  towards  modifying  this 
harsh  rule  was  to  allow  him  to  enjoy  his  peculium  to  the 
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same  extent  as  the  slave,  but  no  advance  was  made  on  this 
during  the  republic. 

The  second  step  was  the  creation  of  the  peculium  cas- 
trense.  By  an  enactment  of  Augustus,  adopted  by  subse- 
quent emperors,  a  filiusfamilias  was  absolutely  entitled  to 
whatever  he  obtained  by  gift  from  his  parents  or  relatives  for 
his  military  equipment,  or  himself  acquired  on  military  service. 

Thirdly,  this  privilege  was  extended  to  persons  engaged 
in  the  higher  civil  offices,  and  their  acquisitions  were  known 
as  Peculium  quasi-Castrense.  Constantine  conferred  this 
privilege  on  officials  attached  to  the  Imperial  palace ;  it  was 
later  extended  to  officials  of  the  Praetorian  Prefect,  clerks  in 
the  Chancery  Court,  and  keepers  of  records.  Later  (a.d.  440) 
to  advocates  of  the  Praetorian  Court  or  the  Court  of  the  City 
Prefect ;  in  a.d.  469  to  bishops,  presbyters,  and  deacons,  and 
to  these  Justinian  added  the  clergy  of  every  grade.  Lastly, 
the  Peculium  Adventicium  was  introduced  by  Constan- 
tine, who  enacted  that  a  father  should  have  only  a  life- 
interest  (iisusfructus)  in  the  property  acquired  by  his  children 
from  their  mother  by  her  will  or  on  her  intestacy.  The 
father  was  bound  to  manage  it  with  all  care,  and  could  not 
sell  it  to  a  purchaser,  so  as  to  give  him  a  title,  even  by 
prescription.  In  395  a.d.  the  rule  was  extended  to  property 
coming  from  the  maternal  ancestors  beyond  the  mother, 
and  whether  by  gift  inter  vivos  or  by  will.  Similarly, 
Theodosius  and  Valentinian  gave  only  a  usufruct  to  the 
father  in  property  acquired  by  a  son  through  his  wife,  or 
a  daughter  through  her  husband.  In  the  time  of  Justinian, 
the  peculium  adventicium  included  all  acquisitions  other 
than  the  j^eculinm  castrense  o^nd  jjeculiuin  quasi-castrense,  and 
other  than  those  made  from  the  father's  property.  The 
son  had  the  corpus  ;  the  father  had  the  usufruct. 

A  further  change  effected  by  Justinian  was  that  on  the 
emancipation  of  a  son  the  father  was  to  retain  the  usufruct 
of  one-half  the  son's;:?,  adventicivm.  Previously  Constantine 
had  allowed  the  father  to  retain  one-third  of  the  property 
as  owner. 
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30.  Describe  the  metJwds  hij  wliich  legitimation  was  effected. 
How  was  legitimation  per  subsequens  matrimonium  intro- 
duced into  Roman  Law?  Subject  to  what  conditions  teas  it 
alloiced  / 

The  offspring  of  persons  living  in  a  state  of  concubinage, 
a  relationship  which,  although  having  no  legal  recognition, 
was  not  condemned  by  custom,  might  be  made  legitimate  in 
one  of  three  ways  : — 

(rt)  By  oblation  to  the  curia  (introduced  by  Theodosius 
and  Valentinian). — The  curia  here  mentioned  was  the  local 
senate  in  municipal  towns  (municijjia)^  the  members  being 
drawn  from  the  highest  rank  of  inhabitants,  called  curiales. 
The  position  was  an  onerous  and  expensive  one.  By  becom- 
ing members  of  the  curia  children  became  legitimate,  and 
acquired  rights  of  succession  to  the  father,  but  gained  no 
rights  as  against  other  members  of  the  family. 

(Jb)  By  subsequent  marriage. — This  was  first  allowed 
by  Constantine,  and  was  called  legitimatio  per  subsequens 
matrimonium.  It  was  necessary  that  the  woman  should  be 
freeborn,  and  that  no  children  by  a  lawful  wife  existed. 
Justinian  required  the  fulfilment  of  three  conditions :  (1) 
that  at  the  moment  of  conception  the  parents  should  have 
been  capable  of  a  legal  marriage ;  (2)  that  an  instrument 
settling  the  dos  or  at  least  attesting  the  marriage  should  be 
drawn  up ;  (3)  that  the  children  should  ratify  the  legitima- 
tion. The  foregoing  requirements  of  Constantine  were  dis- 
pensed with. 

(c)  By  rescript. — This  method  was  introduced  by  Jus- 
tinian to  meet  the  case  where  subsequent  marriage  was 
impossible.  By  rescript,  provided  there  were  no  legitimate 
child,  natural  children  of  a  deceased  mother  might  be  placed 
in  the  position  they  would  have  held  had  the  marriage 
taken  place.  This  privilege  was  also  extended  to  the 
children  of  a  deceased  father  when  he  expressed  his  wish  to 
that  effect. 
•  Legitimation    by   subsequent    marriage    has    never    been 
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recognised  in  English  law,  and  a  child  born  before  marriage 
cannot  be  made  legitimate  by  this  means.  But  in  France 
and  Scotland,  where  the  rule  of  Canon  law  is  followed, 
legitimation  may  be  effected  by  subsequent  marriage.  The 
same  privilege  is  found  in  the  Koman  Dutch  law. 

31.  Translate:  ^'  AUquando  autem  evenit  id  liberi  qui  statim 
ut  nati  sunt  in  potestate  2)are)itum  non  fiant^  postea  autem 
recUgantur  in  potestatem  "  (J.  I.  10.  13;  cf.  G.  I.  65). 

Explain  fully  the  application  of  this  passage  (i)  in  tlie  time  of 
Gains ;  (ii)  in  the  time  of  Justinian. 

"  Now  it  sometimes  happens  that  children  who  do  not 
immediately  at  birth  come  under  their  parents'  potestas  are 
brought  under  that  power  by  some  subsequent  occurrence." 

This  passage  has  two  totally  different  applications,  (i)  In 
the  time  of  Gaius,  children  whose  parents  (not  having  ius 
connudii)  could  not  contract  iustse  7iupti8e  were  not  subject  to 
their  father's  potestas  at  birth,  but  they  could  in  some  cases 
be  brought  under  power  by  "  causae  probatio  ex  lege  ^lia 
Sentia "  and  "  erroris  causae  probatio "  (see  G.  I.  29-32, 
66-75).  In  all  such  cases  the  parents  (unless  either  of 
them  was  a  "  dediticius ")  obtained  the  civitas  and  their 
matrimonium  became  "  iustum." 

(ii)  In  the  time  of  Justinian  a  child  born  out  of  wedlock 
could  be  made  legitimate  and  subjected  to  patria  potestas 
(«)  by  oMalio  curise,  i.e.  membership  of  the  order  from  which 
magistrates  were  chosen  in  provincial  towns.  If  a  son,  the 
child  was  made  a  '*  decurio "  himself ;  if  a  daughter,  she 
was  married  to  a  decurio  and  endowed  with  sufficient  means 
to  sustain  this  honourable  but  costly  distinction.  This 
mode  was  introduced  by  Theodosius  and  Valentinian.  (J?)  By 
subsequPMs  matrivionium ;  introduced  by  Constantino,  and 
regulated  by  Justinian,  (c)  By  imp)erial  rescript,  granted  by 
Justinian  in  cases  where  subsequent  marriage  was  impos- 
sible, the  mother  being  dead  or  married  to  some  one  else. 

32.  What  was  the  object  of  Adoption  in  early  Roman  Law  f 
Give  an  account   of  the   mode   of  giving   a  son   in    adoption 
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(a)  in  the  time  of  Augustus ,  (b)  in  the  time  of  Justinian.    Could 
women  adopt? 

Adoption  was  the  admission  of  a  person  into  the  family 
of  another,  whereby  he  acquired  all  the  rights  of  membership 
and  fell  under  the  patria  potestas.  It  was  called  Adrogatio 
when  the  person  adopted  was  sui  iuris,  and  Adopt io  when 
the  person  adopted  was  alie^ii  iuris. 

Object. — The  true  object  of  the  system  of  adoption  was 
to  prevent  the  extinction  of  the  family,  with  its  sacra, 
through  fruitless  marriage  and  death.  "  Adoption  imitated 
nature,"  so  that  it  was  a  rule  that  a  younger  person  could 
not  adopt  an  older;  and  the  adoptor  had  to  be  eighteen 
years  older  than  the  adoptee.  So,  also,  castrati  could  not 
adopt,  but  impotent  persons  could.  Again,  women  could  not 
adopt,  because  they  could  not  possess  the  7;«/riV«  potestas  : 
their  children  would  be  in  the  powder  of  the  husband.  Since 
the  object  of  adoption  was  to  maintain  the  religious  interests 
of  the  family,  it  was  necessary  to  consider  the  circumstances 
when  a  person  was  adrogated.  By  adrogation  a  family  was 
destroyed  because  its  head  (and  with  him  all  its  dependants) 
l)ecame  aliejii  iuris.  The  extinction  of  one  family  must, 
therefore,  not  be  prevented  by  extinguishing  another ;  hence 
the  rule  that  required  the  assent  of  the  College  of  Pontiffs  to 
adrogation.  Their  consent  was  only  given  when  there  were 
left  brothers  of  the  wtrogatus  to  attend  to  the  ancestral 
worship  (Muirhead,  Eom.  Law,  29). 

The  modes  in  which  a  person  was  adopted  depended  upon 
whether  the  process  was  adrogation  or  mere  adoption,  and 
also  upon  the  period.     They  are  as  follows : 

I.  Adrogatio,  or  the  adoption  of  a  person  sui  iuris,  i.e. 
not  in  the  power  of  anyone. 

Prior  to  Justinian,  adrogation  was  of  a  public  character,  and 
had  to  be  sanctioned  by  a  lax  Cariata,  or  later  by  the  thirty 
lictors  who  represented  the  thirty  curiae.  The  ceremony  was 
so  called  because  the  adoptor  and  the  adoptee  were  asked 
if  they  were  willing,  the  people  if  they  ordered  it,  and  the 
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College  of  Pontiffs  if  they  objected,  because  by  sucli  adop- 
tion a  family  might  cease  to  exist  together  with  its 
sacra. 

Under  Justinian,  adrogation  was  effected  by  imperial 
rescript  on  proof:  (1)  that  the  adoptor  was  over  sixty,  and 
that  he  was  at  least  eighteen  years  older  than  the  adoptee  ; 
(2)  that  he  had  no  other  natural  or  adopted  children. 

II.  Adoptio,  or  the  adoption  of  a  person  already  in  the 
power  of  another. 

Prior  to  Justinian,  ailoptio  was  effected  by  mancipatio  and 
cessio  in  iure.  In  order  that  the  adoptor  should  acquire 
power  over  the  adoptee,  it  was  necessary  that  the  natural 
father's  power  should  be  destroyed.  This  was  done  by  the 
natural  father  selling  his  son  three  times  [mancipatio) :  after 
the  third  sale,  the  natural  father's  power  was  destroyed  by 
the  Law  of  XII  Tables.  The  child  was  then  in  mancipio 
to  the  purchaser,  and  was  claimed  by  him  as  a  son  in  the 
fictitious  suit  of  cessio  in  iure  before  the  magistrate,  who 
awarded  the  child  to  the  adopting  father. 

Under  Justinian,  adoption  was  effected  imp)erio  majis- 
tratus.  This  was  effected  by  executing  a  deed  drawn  up 
before  a  superior  magistrate,  the  person  giving,  and  the 
person  given,  and  the  person  receiving,  into  adoption,  being 
present  and  consenting. 

The  effect  of  adrogation  was  to  lessen  the  number  of 
families  because  the  person  adrogated  was,  until  adopted, 
the  head  of  a  family  which  ceased  on  his  falling  in.  pofesfate. 
Adoptio  did  not,  like  adrogatio,  affect  either  the  status  of 
the  adoptee  or  the  number  of  families. 

As  above  stated,  the  rule  was  that  women  could  not 
adopt  because  they  could  not  possess  the  patria  potestas ; 
but  it  was  the  custom  of  some  Emperors  to  allow  women 
to  adopt  as  a  comfort  for  the  loss  of  their  children.  Still, 
under  these  conditions  they  did  not  acquire  anything  in  the 
nature  of  patria  p)otestas :  their  adopted  children  simply 
stood  in  the  same  relation  as  the  woman's  natural  children 
would  have  done. 
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33.  What  restrictions  {if  (iny)  icere  placed  upon  the  adrogation 
uf  a  person  under  the  age  of  puberty? 

An  impuhes  {siii  iuris)  could  not  be  adrogated  until  the 
time  of  Antoninus  Pius.  That  Emperor  allowed  this  to  be 
done  under  the  following  conditions :  {a)  that  the  adrogation 
was  honourable  and  advantageous  to  the  imputes ;  {h)  that  if 
he  died  before  puberty,  his  property  should  go  to  his  natural 
heirs  ;  [c)  that  if  emancipated  or  disinherited  before  puberty 
all  his  property  should  be  restored  to  him,  including  (if  there 
were  no  good  reason  for  the  emancipation  or  disinherison)  a 
fourth  (Quarta  Antonina)  of  the  adrogator's  goods  on  the 
death  of  the  latter ;  [d)  that  if  the  adrogatus,  on  attaining 
puberty,  could  show  the  adrogation  was  unfavourable,  he  could 
claim  his  property  and  emancipation.     (J.  I.  11.  3.) 

34,  What  was  the  effect  under  Justinian  of  Adoptio  and 
Emafuijjatio  on  the  relation  of  a  son  to  his  natural  father  ? 

Effect  of  Adoption. — When  a  person  sui  iuris  was 
adopted,  he  ceased  to  be  sui  iuris  and  the  head  of  a  family, 
and  became  one  of  the  family  and  subject  to  the  potestas  of 
the  adopter.  The  adoption  of  a>  filiusfarni/ias  had  no  effect 
on  his  legal  status ;  it  was  the  translation  of  the  adopted 
from  his  former  family  into  that  of  the  adopter.  By  this 
means  he  lost  entirely  the  rights  that  he  possessed  as  a 
member  of  his  former  family  and  acquired  all  the  rights  of  a 
member  of  the  new  family.  Justinian  altered  the  effect  of 
this  adoption  by  ordaining  that  if  the  child  were  adopted  by 
a  person  other  than  an  ascendant,  the  adoptee  retained  all 
his  rights  in  his  natural  family,  but  did  not  acquire  any  in 
the  new  family,  except  the  right  of  succession.  This  was 
called  adoptio  minus  plena.  If,  however,  the  adopter 
were  an  ascendant,  the  adoption  was  full  (adoptio  plena), 
and  the  child  passed  as  entirely  into  the  new  family  as  he 
did  under  the  old  law. 

Emancipatio. — This  was  the  liberating  of  a  child  from 
the  patria  potestas. 
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It  was  effected  originally  in  the  case  of  sons,  by  three 
mancipations  or  fictitious  sales.  After  the  third  sale,  the 
father's  power  was  destroyed  and  the  son  was  in  manclpio 
to  the  purchaser.  In  the  case  of  daughters  or  other  descen- 
dants one  mancipation  was  sufficient.  In  order  that  the 
father  should  have  the  rights  of  patronage,  and  with  them 
the  rights  of  succession,  he  usually  stipulated  with  the  pur- 
chaser that  the  child  should  be  remancipated  to  him.  The 
natural  father  then  freed  him  as  he  would  a  slave,  and 
thereby  became  his  son's  patron  with  the  patron's  rights. 
Subsequently  the  praetor  provided  against  the  fiduciary 
father  acquiring  the  rights  of  the  patron,  and,  by  implying 
in  every  such  ceremony  a  trust  to  remancipate  the  son  to 
the  natural  father,  enabled  the  natural  father  to  be  his  son's 
patron  by  manumitting  him.  In  the  same  way  the  natural 
father  became  the  tutor  of  the  child  if  under  the  age  of 
puberty.  In  the  time  of  Justinian,  all  this  fictitious  process 
was  abolished.  Children  could  be  emancipated  by  a  simple 
declaration  before  a  magistrate,  and  even  an  absent  child  could 
be  so  emancipated.  All  such  rights  were  thereby  reserved  to 
the  natural  father  as  were  given  to  a  patron.  If  the  emanci- 
patio  were  followed  by  an  adoption  by  an  ascendant,  the 
natural  father  would  by  the  adoptio  2)letia  lose  all  rights. 

35.  Translate  and  comment  on  the  following : — 

[a)  "  Sed  et  si  decedens  p)<^f'ter  eum  exheredaverit,  vel  vivus 
sine  iusta  causa  eum  emancipaverit,  iubetur  quartam  imrtem 
ei  suoriim  honorum  relinquere,  videlicet  prseter  bona  quse  ad 
patrem  adoptivum  transtulit,  et  quorum  commodmn  ei  acquisivit 
postea  "  (J.  I.  11.  3). 

{I?)  "  A2rud  Catonem  bene  scriptum  refert  antiquitas,  servi 
si  a  domino  adoptati  sint,  ex  hoc  ipso  p)Osse  liberari"  (J.  I. 
11.  12). 

{c)  ^'  Adoptio  naturam  imitatur"  (J.  I.  11.  4). 

[a)  *'  Again,  if  the  adoptive  father  disinherits  his  adrogated 
son  at  death,  or  while  living  emancipates  him  without  just 
cause,  he  is  obliged  to   leave   him   a  quarter   of   his   own 
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property,  i.e,  in  addition  to  the  property  which  the  son 
brought  to  the  father  on  adoption  or  acquired  for  him 
afterwards." 

The  reference  here  is  to  the  so-called  Quarta  Antonina,  a 
fourth  part  of  the  adrogator's  property  to  which  the  adrogahis 
became  entitled  in  the  cases  mentioned  in  the  text.  The 
emperor  Antoninus  Pius  (G.  I.  102 ;  Dip.  VIII.  5)  made 
adrogation  of  an  impubes  possible,  subject  to  the  observance 
of  special  regulations,  one  of  which  was  that  the  adrogatua 
could  claim  emancipation  {and  his  own  property)  on  attaining 
puberty,  if  he  could  show  that  the  adrogation  was  prejudicial 
to  him.  The  provision  mentioned  in  the  text  was  calculated 
to  prevent  a  man  from  acquiring  fraudulently  for  himself 
the  property  of  a  pupillus  by  first  adrogating  and  then 
emancipating  him. 

[b)  "  Cato's  writings  contain  a  judicious  opinion  recorded 
by  the  old  writers  to  the  effect  that  adoption  of  a  slave  by 
his  master  can  of  itself  make  the  slave  free." 

This  text  has  caused  some  difficulty,  as  there  was  difference 
of  opinion  among  the  ancient  jurists  as  to  whether  adoption 
could  bring  a  slave  into  the  adopter's  family.  But  the  text 
clearly  refers  to  the  slave  who  is  adopted  by  his  own  master, 
not  to  the  slave  given  in  adoption  by  his  own  master  to  some 
one  else. 

It  is  possible  that  the  master  first  transfeiTed  his  slave  to 
a  third  person,  and  then  adopted  him  from  the  latter;  but 
"  on  the  whole  it  seems  more  likely  that  it  was  a  case  of 
adrogation,  in  effect  a  shortening,  by  leave  of  the  Comitia, 
of  the  form  of  manumission  followed  by  adrogation  of  the 
freedman  by  his  patron"  (Buckland,  Roman  Law  of  Slavery, 
p.  448). 

The  text  goes  on  to  say  that  a  slave  becomes  free  (but 
docs  not  acquire  the  rights  of  a  son)  if  his  master,  by  a 
solemn  deed  [actis  uitervenientihus,  "  official  records  "),  gives 
liim  the  title  of  son.  [For  yet  a  third  instance  of  a  slave 
becoming  free  without  express  manumission,  see  J.  I.  6.  2.] 
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(c)  "  Adoption  imitates  nature." 

The  whole  object  of  the  legal  institution  known  as  Adop- 
tion was,  among  the  Eomans,  the  provision  of  a  heres  for  a 
childless  "  paterfamilias."  This  being  so,  "  adoption  imitates 
nature  "  ;  thus,  the  adoptive  father  must  be  at  least  eighteen 
years  older  than  the  person  to  be  adopted  ;  a  castratus  could 
not  adopt,  though  a  spado  could ;  women  could  not,  in  strict 
law,  adopt  at  all,  being  incapable  of  exercising  patria  potestas 
(but  see  J.  I.  11. 10) ;  no  woman  could  be  given  in  adrogation, 
and  anciently  no  pupillus,  the  latter  being  jurally  incapable 
of  giving  his  consent  to  the  transaction,  as  he  was  held  to 
possess  *' intellectus  "  only,  and  not  ''  iudicium." 
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36.  What  was  required  in  Roman  Laiv  to  constitute  a  binding 
marriage  ? 

Consider  the  residt  if  any  condition  were  not  fulfilled. 

Briefly  indicate  the  degrees  of  collateral  relationship,  natural 
or  otherwise,  within  ivhich  marriage  ivas  prohibited  at  the  times  of 
Gains  and  Justinian  respectively. 

Four  conditions  were  necessary  to  a  legal  marriage — 
lustse  Nuptise. 

I.  The  parties  must  be  puberes  (male,  fourteen  years  of 
age ;  female,  twelve). 

II.  The  parties  must  intend  to  become  husband  and  wife. 

III.  Their  respective  patresfamilias  must  give  their  consent. 

IV.  The  parties  must  have  the  connubium. 

The  connubium  involved  the  following  conditions  : — 

((()  The  parties  must  be  Eoman  citizens  or  otherwise  have 
capacity  to  contract  a  legal  marriage  (absolute  connubium) ; 

{b)  They  must  not  be  within  the  prohibited  degrees  of 
relationship  (relative  connuhium). 

Marriage  between  persons  not  having  absolute  connubium 
was  termed  nuptiae  simply  (not  iustse  mtptise).  It  was 
gentile  marriage  (iure  gentium). 
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Marriage  was  forbidden — 

(a)  On  grounds  of  public  policy,  between  senators  and 
freed  women  (a  restriction  abolished  by  Justinian),  the 
governor  of  a  province  and  a  native  of  that  province,  guardian 
and  ward,  Jew  and  Christian,  and  in  a  few  other  cases. 

(b)  On  the  ground  of  relationship,  between  ascendants 
and  descendants  by  blood  or  adoption,  and  between  col- 
laterals, if  related  within  certain  degrees  (see  infra). 

If  the  conditions  necessary  for  marriage,  either  civil 
(iiisfse)  or  gentile  (/?/re  genfium),  were  not  fulfilled,  the  union 
came  under  the  head  of  stuprum  [i.e.  an  illicit  connection), 
and  the  children  would  be  spurii,  and  the  dos  and  marriage 
gift  were  liable  to  confiscation.  Bigamy  and  incest  w^ere 
severely  punished. 

Collateral  relafio/tship. — Originally  marriage  was  forbidden 
between  collaterals  up  to  the  sixth  degree.  Subsequently 
the  prohibition  was  reduced  to  the  fourth  degree,  i.e.  to  the 
intermarriage  of  first  cousins.  Finally,  it  was  further  reduced 
to  the  third  degree,  with  this  restriction,  that  if  one  of  the 
collaterals  was  only  removed  by  one  degree  from  the  common 
ancestor  he  was  regarded  as  a  quasi- ascendant  and  incapable 
of  intermarriage  at  any  degree,  e.g.  a  man  could  not  marry 
his  brother's  or  sister's  granddaughter,  though  only  related  in 
the  fourth  degree  (Poste). 

37.  Hotv  icas  marriage  celebrated  and  how  dissolved  ? 

In  early  times  marriage  was  celebrated  in  three  ways  : 

I.  By  Confarreatio,  a  religious  ceremony  peculiar  to 
patricians,  and  solemnised  in  the  presence  of  ten  witnesses 
by  a  sacramental  rite  in  which  a  cake  of  flour  {far)  w^as 
employed,  whereby  the  wife  passed  into  the  power  (Manus) 
of  her  husband,  taking  practically  the  legal  position  of  a 
daughter. 

II.  By  Coemptio,  an  adaptation  of  the  aru3ient  ceremony 
of  Mancipatio.  This  also  had  the  effect  of  placing  the  wife 
in  manu  (see  40). 

III.  By  Usus. — This  was  a  lower  form  of  civil  marriage 
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requiring  no  particular  ceremony.  The  husband  acquired 
manus  over  the  wife  after  cohabitation  for  a  year,  unless 
she  interrupted  his  possession  by  absenting  herself  from 
his  house  for  three  nights  in  the  year,  and  so  breaking  the 
continuity  of  the  usus  (usurpatio).  This  was  provided  by 
the  Law  of  the  XII  Tables,  and  was  based  on  the  principles 
governing  usiicapio. 

These  three  forms  of  marriage  fell  into  disuse,  and  were 
gradually  superseded  by  a  "  fashion  of  wedlock  —  old 
apparently,  but  not  hitherto  considered  reputable — which 
was  founded  on  a  modification  of  the  lower  form  of  civil 
marriage  "  (Maine).  It  amounted  merely  to  a  delivery  of 
the  woman  to  the  man,  with  the  intention  of  becoming 
husband  and  wife.  The  rights  of  their  respective  families 
were  undisturbed,  and  the  wife  remained  in  the  power  of 
her  father  and  did  not  pass  in  manum. 

The  dissolution  of  marriage  is  dealt  with  in  38. 

38.  Sir  Henry  Maine  sar/s,  concerning  the  Roman  marriage- 
tie  of  the  early  Empire,  that  it  vjas  "  the  laxest  tlie  Western 
icorld  has  seen'''  What  did  he  mean  f*  What  steps  icere  taken 
by  the  Christian  Emperors  to  alter  tfie  state  of  things  to  ivhich 
Sir  Henry  Maine  alludes  f 

Compare  Roman  and  English  Law  with  regard  to  the  con- 
ditions of  a  valid  divorce. 

Maine  refers  here  to  the  ease  with  which  the  marriage 
tie  might  be  dissolved.  The  methods  by  which  divorce 
could  be  effected  were  : 

I.  Where  a  wife  did  not  pass  in  manum  she  remained  in 
the  power  of  her  father,  and  in  the  exercise  of  such  power 
the  father  could  take  back  his  daughter  against  the  wishes 
of  both  her  and  her  husband.  Antoninus  Pius  prohibited 
this,  and  Marcus  Aurelius  qualified  it  by  the  words  "  unless 
for  very  weighty  reasons." 

II.  Mutual  consent  was  sufficient  to  divorce  the  parties, 
until  the  time  of  Justinian.  He  prohibited  it  except  in  three 
cases  :  {a)  when  the  husband  was  impotent ;  [h)  when  either 
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party  wished  to  enter  a  monastery ;  (r)  when  either  was 
in  captivity  for  a  certain  length  of  time.  Later,  penalties 
were  added.  Persons  dissolving  marriage  by  mutual  consent 
forfeited  their  property,  and  were  confined  for  life  in  a 
monastery,  which  took  one-third  of  the  property,  the  re- 
maining two-thirds  going  to  the  children  of  the  marriage. 
Justinian's  successor  repealed  these  prohibitions. 

III.  Divorce  might  be  effected  by  either  party  without 
the  consent  of  the  other.  Before  the  lex  Iiilia  do  adidte- 
riis,  no  special  form  was  required.  But  this  law  required 
a  Uhellus  repifdii  to  be  delivered  by  a  freedman  in  the 
presence  of  seven  Eoman  citizens  above  the  age  of  puberty. 
The  written  record  of  the  marriage  was  destroyed  and  the 
divorce  publicly  registered. 

Restraints  on  this  divorce. — A  wife  in  manii  could  not 
divorce  her  husband;  if  he  divorced  her  she  could  compel 
him  to  release  her  from  his  manus. 

The  lex  lulia  gave  an  innocent  party  certain  claims  on 
the  property  of  the  guilty  party. 

Constantine  allowed  divorce  for  certain  heinous  offences  and 
punished  divorce  for  other  causes  by  forfeitures  of  property. 

Theodosius  and  Valentinian  allowed  divorce  for  a  number 
of  serious  offences  against  law  and  morality,  otherwise  for- 
feitures were  inflicted. 

Justinian  repealed  all  former  constitutions.  He  allowed 
a  wife  to  divorce  her  husband  on  certain  grounds  such  as 
treason  and  immorality,  and  she  thereupon  received  her 
dowry  and  her  husband's  portion  [donatio  propter  nuptias)  for 
life,  with  the  reversion  of  it  to  her  children,  or  to  herself  if 
no  children.  Divorce  on  other  grounds  was  punished  by 
forfeiture  of  her  dowry  and  a  prohibition  against  her 
remarrying  for  five  years. 

A  wife  might  bo  divorced  for  similar  reasons,  forfeiting 
her  dowry  if  there  were  no  children,  or  if  there  were,  the 
husband  held  the  dowry  for  his  life,  and  the  reversion  went 
to  the  children.  If  divorced  for  other  reasons  the  husband 
forfeited  the  dowry  and  dotuitio  jrropter  nvptias. 
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Roman  and  English  Divorce. — The  former  has  already 
been  described.  In  England  divorce  can  only  be  decreed 
by  the  courts.  Husbands  and  wives  may  agree  to  separate, 
but  the  marriage-tie  remains.  The  laws  of  divorce  are  very 
stringent  and  unequal.  A  husband  can  obtain  divorce  from 
his  wife  for  her  adultery,  but  the  adultery  of  a  husband  is 
no  ground  for  divorce  by  the  wife,  unless  accompanied  by 
desertion  or  cruelty  on  the  part  of  the  husband.  Marriages 
may  be  annulled  by  the  court  on  the  ground  of  impotence 
on  either  side. 

39.  Define  Nuptm.  What  ivas  the  relation  of  Nuptide  to 
Manus  f  State  the  conditions  that  had  to  he  fulfilled  tofore  the 
bond  of  niiptise  could  he  contracted. 

How  did  the  ^josition  of  a  married  woman  vary  according 
as  she  was  in  the  manus  of  her  husband  or  not  ? 

Nuptise,  sometimes  called  Matrimonium,  as  distinguished 
from  iustse  nuptise,  iustum  matrimonium,  was  marriage  between 
persons  who  had  not  the  connubium,  and  who  could  not 
therefore  contract  a  valid  marriage  by  civil  law.  Nuptise  was, 
however,  recognised  by  Gentile  Law  as  a  lawful  and  honour- 
able union,  inferior  only  to  iustse  nuptise,  in  that  it  did  not 
create  patria  potest  as,  but  the  issue  were  legitimate  as  opposed 
to  natural  children. 

With  the  exception  of  the  connuhium,  all  the  require- 
ments to  effect  a  civil  marriage  were  necessary  to  create 
n  ifptise. 

Manus  was  the  term  applied  to  the  rights  which  a  husband 
possessed  over  the  wife  when  marriage  was  contracted  in 
certain  ways  and  under  certain  conditions  (see  37).  Nuptise 
was  a  necessary  condition  to  the  acquisition  of,  but  did  not 
necessarily  confer,  manus. 

Manus  only  resulted  where  nuptide  was  accompanied  by 
the  conditions  before  referred  to. 

If  a  wife  were  in  manu  she  became  practically  in  the 
legal  position  of  a  daughter  in  her  husband's  family,  and 
all  her  property  and  all  her  power  of  dealing  with  it  passed 
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to  her  husband  or  to  the  paterfamilias  in  whose  power  he 
was.     A  wife  in  manu  was  called  materfamilias. 

If  not  in  manu  the  wife,  called  matrona,  did  not  pass  into 
her  husband's  family,  but  remained  in  her  own.  She  had, 
after  marriage,  the  same  capacity  to  acquire  as  she  had 
before  marriage ;  and  the  property  she  possessed  or  sub- 
sequently acquired  did  not  belong  to  her  husband,  with  the 
exception  of  the  dos  provided  by  the  marriage  contract.  Nor 
in  the  absence  of  dos  had  the  wife  any  claim  to  maintenance 
by  her  husband. 

40.  Write  a  commentary  on  the  following : — 

"  Potest  autem  coemptionem  facere  mulier  non  solum  cum 
marito  suo  sed  etiam  cum  extraneo :  scilicet  aut  matrimonii 
causa  facta  coemptio  dicitur  autfidiicise  "  (G.  I.  114). 

(i)  Coemptio  is  the  "secular"  marriage  of  early  Eoman 
law,  and  seems  to  have  first  been  recognised  in  the  interests 
of  the  plebeians  who  were  not  entitled  to  make  use  of  the 
ceremonies  of  confarreatio.  It  is  best  regarded  as  a  fictitious 
purchase  of  the  wife  by  the  husband  (G.  I.  113),  and  is 
analogous  to  acquisition  of  ownership  by  mancipation,  as 
marriage  by  us  us  is  analogous  to  usucapion  (Eoby,  I.  p.  71). 
[Muirhead's  view,  viz.,  that  husband  and  wife  purchase  one 
another,  is  hardly  to  be  reconciled  with  the  subordinate 
position  of  a  wife  in  manu  ;  and  Servius  and  Isidore,  whom 
he  follows,  seem  to  have  misunderstood  Ulpian's  words, 
,sese  in  coiimendo  invicem  interrogahant.  (But  see  Poste,  p.  70, 
and  Lewis  and  Short,  Latin  Dictionary,  s.v.  Coemptio.)] 
Marriage  by  coemptio  was  the  most  usual  mode  whereby 
man  us  was  created  ;  icsus,  as  Gains  tells  us  (I.  Ill),  was 
obsolete  before  his  time,  and  confarreatio — though  still  of 
religious  importance  {ib.  112) — gave  rise  to  a  manus  that 
was  only  sacrorum  causa  (Tacitus,  Annals,  IV.  16). 

(ii)  As  by  coemptio  matrimonii  causa  a  woman  passed  out 
of  one  family  into  another  and  became  the  **  agnatic 
daughter"  of  her  husband,  juristic  ingenuity  soon  applied 
this  ancient  institution,  as  others,  to  serve  purposes  other 
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than  tlioso  for  which  it  first  obtained  legal  recognition.  Its 
usefiducise  camd  seems  to  have  been  threefold,  and  is  in  all 
cases  distinguished  from  an  ordinary  mancipation  and  matri- 
monial coemption  by  special  declarations  stating  the  object 
of  the  proceeding  ;  but  the  exact  nature  of  the  "  trust- 
obligation  "  is  unknown. 

{a)  Coemptio  tutelae  evitaiidse  causd. 

A  woman  could  rid  herself  of  an  objectionable  guardian 
by  making  a  coemption  of  herself  under  his  authority  to 
some  third  person  ;  the  latter  then  remancipated  her  to  a 
person  of  her  own  choosing,  who,  by  manumitting  her 
"vindicta,"  became  technically  her  patron,  and  was  thus 
her  "fiduciary"  guardian.  It  is  probable  that  the  capilis 
deminutio  minima  technically  involved  by  each  of  these  opera- 
tions did  not  in  this  case  affect  the  woman's  rights  and 
property. 

{}))  "  Coemptio  inter imendorum  sacronim  causd  "  (Cicero  pro 
Murena,  §  27). 

By  this  institution,  the  details  of  which  are  unknown  to 
us,  a  woman  could  escape  permanently  the  obHgation  to 
perform  the  family  sacra  by  a  fictitious  marriage  with  a  senex 
coemjJtionaUs  (no  doubt  a  slave  set  free  for  the  purpose),  who 
thus  acquired  her  universitas  iuris ;  he  then,  according  to 
the  terms  of  the  flducia,  freed  her  from  his  manus,  and 
retransferred  the  property  by  single  items.  The  empty 
universitas  would  remain  with  him,  and  consequently  the 
obligation  to  perform  the  sa'ra,  the  latter  dying  with  him. 
This  must  have  been  obsolete  long  before  Gains,  who  does 
not  mention  it. 

(c)  "  Coemptio  testamentifaciendi  causd." 

A  woman  sui  iuris  could  not  alienate  res  mancipi  without 
her  tutor's  consent,  and  so  had  no  free  power  of  testation  ; 
however,  under  his  authority  (which  seems  never  to  have 
been  refused)  she  could  make  a  coemption  of  herself  as  in 
(«),  and  so  get  a  "  fiduciary  "  guardian,  who  was  bound  (by 
the  fihicia)  to  allow  her  to  make  a  will.  Although  the 
agnatic  tutory  of  women  was  aboUshed  by  Claudius,  it  was 


Husband  and  Wife.  51 

not  till  the  senatusconsult  of  Hadrian  (G.  I.  115a)  that  a 
woman  could  make  a  vaUd  will  without  first  breaking  all 
agnatic  ties  by  a  coemption. 

41.  Dill  marriage  cause  any  legal  disahility  in  either  husband 
or  wife  J  or  entitle  either  to  rights  in  the  jfrojjerty  of  the  other '^ 

Marriage  in  later  times  did  not  produce  any  proprietary 
disabiUty  in  the  case  of  either  husband  or  wife,  or  confer  on 
either  rights  in  the  property  of  the  other  inter  vivos^  unless 
such  property  were  settled  by  way  of  dos  or  donatio  2yropter 
nuptias.  It  gave,  however,  a  right  of  succession  on  intestacy, 
in  default  of  cognate  relations. 

Gifts  between  husband  and  wife,  except  by  way  of  marriage 
settlement  and  small  occasional  presents,  were  invaUd. 

In  the  earlier  law  a  wife  who  came  in  manum  was  subject 
to  all  the  disabilities,  but  also  had  the  rights  of  succession,  of 
a  person  under  power. 

42.  Distinguish  Manus  from  P atria  Potestas  and  Mancipium, 
What  was  the  legal  position  of  a  married  ivoman  in  the  time  of 
Justinian  f 

Manus  was  the  power  of  the  husband  over  his  wife,  and 
originally  was  subject  to  no  legal  restriction.  Patria  potestas 
was  the  power  of  the  father  over  the  children  of  the  family, 
and  was  likewise  originally  unlimited.  Mancipium  was  the 
power  acquired  over  a  free  person  who  had  been  conveyed 
or  had  conveyed  himself  to  another  by  the  ceremony  of 
inancipatio.  Such  a  person,  also  called  maacipium^  became 
in  toco  servi ;  but  he  was  not  a  slave,  and  any  insult  or 
injury  done  to  him  by  the  holder  might  result  in  an  actio 
iniuriarum  by  the  person  who  gave  the  mancipium.  The 
niancipium  was  released  by  the  same  modes  as  a  slave  was 
manumitted,  but  none  of  the  statutes  relating  to  manumission 
applied. 

In  the  time  of  Justinian  a  married  woman  never  was  in 
inanu:  she  did  not  enter  the  family  of  her  husband,  but 
was  only  allied  to  it.     She  remained  in  her  father's  family, 
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who  compounded  with  the  husband  for  his  liabiUty  to 
maintain  his  daughter  by  giving  a  doi<  with  her.  Beyond 
this  dos  the  husband  possessed  no  rights  over  his  wife's  pro- 
perty, whether  acquired  prior  or  subsequent  to  the  marriage. 
The  husband  could  not  sue  or  be  sued  in  respect  of  contracts 
made  by  the  wife.  Husband  and  wife  had  merely  an  ulti- 
mate right  of  succession  to  each  other  in  default  of  blood 
relations  {cofjnati). 

43.  Gire  cm  account  of  the  Roman  Laiv  as  to  Dos ;  and  say 
what  J  at  different  periods,  ivere  the  relations  of  husband  and  wife 
as  regards  p)roperty. 

The  institution  of  the  dos  was  of  great  antiquity,  and  its 
early  history  cannot  be  traced  with  certainty.  It  was  the 
dowry  or  property  contributed  by  the  wife,  or  some  one  on 
her  behalf,  towards  the  expenses  of  the  marriage.  Some 
writers  regard  it,  when  given  by  the  wife's  father,  as  a 
kind  of  composition  to  satisfy  his  liability  to  maintain  his 
daughter — a  liability  which  her  marriage  did  not  destroy. 
At  first  the  husband  was  regarded  as  owner  of  the  dos 
during  the  marriage,  although  he  was  usually  bound  to 
restore  it  or  its  value  on  dissolution  thereof.  His  rights, 
however,  were  gradually  restricted.  He  was  allowed  to 
alienate  or  mortgage  dotal  property  until  the  lex  lulia  (b.c.  18) 
prohibited  the  alienation  of  lands  in  Italy  belonging  to  the 
dos  without  her  consent,  or  the  mortgage  thereof  even  with 
her  consent.  Justinian  prohibited  alienation  either  by  sale 
or  mortgage  of  immovables  belonging  to  the  dos  wherever 
situated,  and  whether  the  wife  consented  or  not. 

The  husband  was  bound  to  take  the  same  care  of  the 
dotal  property  as  he  did  of  his  own,  i.e.  he  was  liable  for 
culpa  lev  is  in  concreto,  but  was  not  liable  for  accidental 
loss.  Things  fungible  and  things  taken  at  a  valuation  {res 
sestimatse)  became  his  property  and  were  at  liis  risk,  the 
obligation  being  to  return  them  in  kind  or  money;  other 
things  had  to  be  returned  in  specie.  He  was  entitled  to 
the  fruits  and  income  of  all  kinds  of   dotal   property,  and 
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could  claim  reimbursement  for  necessary  expenses.  On  the 
death  of  the  wife  or  the  dissolution  of  the  marriage,  he  had 
to  restore  the  dof^  to  the  wife  or  her  heirs,  or,  in  the  case 
of  dos  profecticia  or  dos  recepUcia  to  the  settlor. 

For  the  relations  of  husband  and  wife  as  regards  property, 
see  41. 

44.  State  the  principal  hinds  of  Dos  and  the  rides  appUcahle 
to  each. 

Dos  was  of  three  kinds  : — 

I.  Dos  profecticia,  when  given  by  a  male  paternal 
ancestor. 

II.  Dos  adventicia,  when  given  by  the  wife  herself  or 
by  any  other  than  a  male  paternal  ancestor. 

III.  Dos  recepticia,  when  given  with  a  stipulation  that 
it  should  revert  to  the  donor  on  the  dissolution  of  the 
marriage. 

The  following  rules  regulated  the  devolution  of  the 
dos : — • 

[a)  On  the  death  of  the  husband. 

Recepticia  went  according  to   the   agreement   on 

which  it  was  given. 
Profecticia   and  adventicia  reverted  to  the  wife  if 
sui  inris,  or  to  the  wife's  father  if  she  were 
in  his  power. 
{b)  On  the  death  of  the  irife. 

Recepticia  went  according  to  the  agreement. 
Profecticia  reverted  to  the  donor,  if  surviving,  sub- 
ject to  a  right  to  retain  one-fifth  in  respect  of 
each  child  of  the  marriage.  If  the  donor  were 
not  surviving,  the  husband  was  entitled  to 
retain  it. 
Adventicia  went  to  the  husband. 

Justinian  altered  these  rules  by  depriving 
the  husband  of  the  dos^  and  giving  it  to  the 
heirs  of  the  wife  without  any  deductions  for 
the  children. 


54  Law  relating  lo  Persons. 

(r)  On  divorce. 

Recppticia  went  according  to  agreement. 
Frofecticia  and  advenficia  reverted  to  the  wife,  or 
to  her  father  if  she  were  in  his  power;  unless 
the   wife   were   guilty  of   misconduct,  in  which 
case  the  hushand  might,  in  the  time  of  Justinian, 
retain    the    don — absolutely    if    there    were    no 
children ;  for  life,  if  there  were. 
In  Justinian's  time,  therefore,  the  husband  had,  in  general, 
only  a  life  interest  in  the  dos,  and  lost   it  entirely  on   the 
death  of  the  wife  or  dissolution  of  the  marriage  (except  in 
tlie  case  of  divorce  through  the  wife's  misconduct). 

45.  What  provision  for  sustaining  the  matrimonial  expenses 
was  made  (a)  on  the  wifes  side,  (b)  on  the  husband's  side,  at 
any  period  of  Roman  legal  history? 

The  wife's  contribution  to  the  matrimonial  expenses  was 
the  dos:  that  of  the  husband  was  known  as  the  donatio 
ante  nuptias.  This  was  a  settlement  before  marriage  by 
the  husband  on  the  wife  as  his  contribution  to  the  expenses 
of  the  naarriage.  It  was  governed  by  rules  similar  to  those 
affecting  the  dos^  and,  like  the  dos^  was  protected  against 
the  claims  of  creditors.  Justin  allowed  the  donatio  ante 
nuptias  to  be  increased  during  the  marriage,  and  Justinian 
allowed  a  settlement  by  the  husband  to  be  made  during 
the  marriage,  hence  the  change  of  name  from  donatio  ante 
nuptias  to  donatio  propter  nuptias.    (J.  II.  7.  3.) 

46.  Compare  Roman  Law  ivith  the  following  statements  upon 
French  Law : — 

"  Dowry  .  .  .  is  the  property  which  the  wife  hrings  to 
the  husband  to  hear  the  household  expenses  "  (Cod.  Civ.,  section 
1540). 

"  The  husband  has  the  sole  management  of  the  dotal  pro- 
perty during  the  marriage'"  {ibid.,  section  1549). 

"  Real  estate  given  as  doivry  cannot  he  conveyed  or  mortgaged 
during  the  marriage''''  (ibid.,  section  1554). 
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"  If  the  ilnwnj  consists  in  roal  estate  .  .  .  the  hushand  or 
his  heirs  may  be  compelled  to  return  it  immediately  after  the  dis- 
solution of  the  marriage.  If  it  consists  in  a  sum  of  money  .  .  . 
the  restitution  can  only  be  compelled  one  year  after  the  dis- 
solution "  {ibid.,  sections  1564,  1565). 

All  these  statements  of  French  law  are  reproductions  of 
the  Eoman  Law  relating  to  the  dos  in  the  time  of  Justinian. 

Originally,  however,  the  dos  probably  became  the  absolute 
property  of  the  husband,  subject  only  to  an  obligation  to 
return  its  value  on  the  termination  of  marriage.  The  Lex 
lulia  de  fundo  dotali  forbade  the  sale  of  landed  property  in 
Italy  belonging  to  the  dos,  without  the  wife's  consent,  or 
the  mortgaging  of  it  even  with  her  consent.  Justinian  ex- 
tended the  provision  and  forbade  the  alienation  of  dotal 
land  wherever  situate,  either  by  way  of  sale  or  mortgage. 
Previously  to  Justinian's  legislation,  the  husband  (in  the 
absence  of  special  agreement)  had  been  allowed  to  return 
fungible  things  belonging  to  the  dos  by  three  instalments  in 
successive  years. 


4.    CiVITAS. 

47.  State  the  rides  for  determining  the  legal  condition  of 
children  born  of  p)arents  of  unequal  status. 

A  child  born  of  a  legal  marriage  {iuslse  nuptise)  followed 
the  status  of  the  father  at  the  time  of  conception.  A  child 
born  out  of  civil  wedlock  followed  the  status  of  the  mother 
at  the  time  of  birth.  This  latter  rule  was  by  the  time  of 
Gaius  modified  in  favour  of  liberty,  and  if  the  mother  was 
free  at  any  time  between  conception  and  birth,  the  child  was 
regarded  as  free.  The  same  rule  applied  to  the  offspring 
of  a  Latina  luniana  and  a  Eoman  citizen,  or  of  a  Latinus 
lunianus  and  a  female  citizen  (G.  I.  79,  80). 

In  the  case  of  a  gentile  marriage,  by  the  Lex  Minicia  (of 
uncertain  date)  the  offspring  were  to  follow  the  condition 
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of  the  parent  of  lower  status,  but,  as  stated  above,  this  did 
not  apply  to  the  issue  of  marriages  of  Latini(ae)  luniani(aB) 
with  citizens. 

48.  State,  glvinf)  reasons,  the  legal  conditioa  of  the  children 
resulting  from  the  foil oiving  marriages  at  the  time  of  Gaius.  By 
v'hat  means,  if  any,  could  the  status  of  the  parents  or  children  he 
changed  ? 

(i)  A  peregrinus  and  a  Romana  civis. 

(ii)  A  civis  Romanus  and  a  peregrina. 

(iii)  A  Latinus  lunianus  and  2, i^eregrina. 

(iv)  A  dediticius  and  a  Romana  civis, 

(i)  The  children  are  aliens  (peregrini)  under  the  lex 
Minicia  (before  b.c.  90)  which  makes  the  children  aliens 
w^hen  either  parent  is  an  alien  (Ulp.  V.  8). 

Otherwise  by  ius  gentium  the  children  would  follow  the 
condition  of  the  mother. 

(ii)  The  children  are  aliens  by  ius  gentium  and  lex  Minicia. 

N.B. — The  assumption  in  both  cases  is  that  the  aUen 
parent  in  neither  case  has  ius  conuhii.  Exceptionally,  some 
peregrini  enjoyed  this  privilege  (G.  I.  56) ;  in  that  case  the 
children  resulting  from  marriage  (i)  would  be  aliens,  from 
(ii)  citizens,  by  ius  civile  (G.  I.  76,  77),  under  which  children 
follow  their  father's  condition. 

(iii)  The  children  are  aliens  by  ius  gentium. 

(iv)  The  children  o^re peregrini  by  lex  Minida. 

If  either  party  to  any  of  the  above  marriages  could  prove 
that  he  or  she  had  been  justifiably  in  error  as  to  the  status 
of  the  other  party,  and  that  the  intention  had  been  to  con- 
tract a  valid  Eoman  marriage  or  a  marriage  recognised  by 
the  lex  ^Ha  Sentia,  in  all  cases  the  children,  and  the  parents 
where  not  dediticii,  could  ultimately  obtain  Eoman  citizenship. 

So  (i)  "  Cause  of  error "  can  be  proved  by  the  wife 
(G.  I.  68),  or  by  the  husband  (G.  I.  74) ;  the  latter  obtains 
citizenship  for  himself  and  children,  and  has  the  children  in 
potestate. 
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(ii)  The  husband  can  prove  "  cause  of  error"  (G.  I.  67), 
and  so  obtain  pofesfas  over  his  children  and  citizenship  for 
them  and  for  his  wife. 

(iii)  The  Latinus  lunianus  can  show  that  he  had  reason 
to  beheve  the  iieregrina  to  be  Latina  or  civis  Romana 
at  time  of  marriage  (G.  I.  70).  When  this  is  done,  both 
parents  with  their  children  can  obtain  citizenship  by  caussc 
jtroiatio  (lex  ^lia  Sentia). 

(iv)  If  the  "  Komana  civis  "  was  justified  in  believing  the 
fkditieius  to  be  a  Eoman  citizen,  the  children  will  become 
citizens  by  erroris  causse  jirohatio.  If  she  had  reason  to 
think  him  a  Latin,  and  the  marriage  was  intended  to  come 
under  the  provisions  of  the  lex  -S^lia  Sentia,  the  children 
will  obtain  citizenship  by  annicidi  (causse)  prohatio.  In  neither 
case  will  the  father  obtain  citizenship  or  parental  power 
(G.  I.  26,  68). 

N.B. — For  '<  Erroris  causse  probatio"  there  must  be  a 
child  of  the  marriage,  age  being  immaterial ;  for  "  Causae 
probatio"  there  must  be  a  child  of  at  least  one  year  old 
{anni cuius)  (see  G.  I.  73).  A  combination  of  both  is  neces- 
sary in  cases  (iii)  and  (iv).  The  Senatusconsultum  referred 
to  by  Gains  (I.  67)  as  introducing  "  erroris  causse  j^^ohatio  " 
as  a  means  of  improving  the  birth-status  of  children  is 
probably  not  earlier  than  the  reign  of  Hadrian  (Muirhead, 
0(1  loc). 

49.  "  And  the  chief  captain  came,  and  said  unto  him,  '*  Tell 
DIP,  art  thou  a  Eoman  ?  '  And  he  said,  *  Yea'  And  the  chief 
captain  answered,  *  With  a  great  sum  obtained  I  this  citizenship. 
And  Paul  said,  *  But  I  am  a  Roman  horn '  "  (Acts  xxii.  28). 

Compare  and  explain  the  two  cases ^  remembering  that  St.  Paul 
teas  "  a  Jeu\  of  Tarsus  in  Oilicia." 

During  the  first  two  centuries  of  the  Empire  the  value 
of  Roman  citizenship  was  gradually  diminishing.  Its 
importance  on  the  political  side  practically  vanished  with  the 
downfall  of  the  Republic  ;  hut  until  the  Emperor  Caracalla 
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(a.d.  212-217)  gave  Roman  citizenship  to  every  free  subject 
of  the  Empire,  pojrgrini  and  Latins,  whether  as  communities 
or  individuals,  so  coveted  the  privilege  that  they  were  ready 
to  pay  large  sums  to  ^'personse  gratse  "  at  Court  and  to 
the  Emperor  himself  in  order  to  acquire  the  status  of  civis 
Romanus.  Suetonius  tells  us  that  Augustus  did  not  en- 
courage this  tendency,  but  there  are  extant  inscriptions 
ranging  from  Claudius  to  Diocletian  evidencing  such  grants 
of  dvliaSy  the  recipient  usually  being  a  soldier.  [Like  much 
Private  Law  legislation  at  this  period,  the  o])ject  of  this 
practice  seems  to  have  been  the  encouragement  of  marriage 
and  the  rearing  of  children  born  in  lawful  wedlock.  Cf.  Lex 
Papia  Poppaea  ;  Lex  ^lia  Sentia  {causw  prohafio),  etc.] 

The  chief  captain  no  doubt  bought  his  citizenship  in  this 
way,  and  had  to  pay  heavily  for  the  privilege ;  by  the  time 
of  Marcus.  Aurelius  (the  emperor  under  whom  Gains  wrote 
more  than  half  his  Institutes  ;  cf.  G.  II.  95  with  I.  102), 
there  was  a  fixed  fee,  and  citizenship  was  granted  to  all  who 
were  ready  to  pay  for  it.  Further,  "  the  new-made  civis  was 
regarded  as  a  manumitted  slave  of  the  emperor,  and  was 
expected  to  remember  the  emperor  in  his  will "  (Poste, 
p.  61). 

St.  Paul,  on  the  other  hand,  was  a  Roman  citizen  by  birth ; 
i.e.  he  was  inge/iuus,  whereas  the  chief  captain  was  lihertinus. 
It  is  extremely  improbable  that  the  apostle's  father  had 
received  a  special  "gift"  of  citizenship  as  described  above; 
more  probably  the  city  of  Tarsus  (being  what  we  should  call 
a  university  town)  had,  if  not  citizen-rights,  at  any  rate  the 
"  ius  Latii,"  under  which  local  magistrates  and  holders  of 
public  office  with  their  children,  and  (in  the  case  of  com- 
munities enjoying  "  mains  Latium  ")  "  decuriones  "  and  their 
children,  obtained  Roman  citizenship.  [The  lex  Julia  muni- 
cipalis,  90  B.C.,  and  the  lex  Plautia  Papiria,  89  B.C.,  gave 
Roman  citizenship  to  Italian  "municipia"  after  the  Social 
War ;  but  their  principle  was  never  applied  in  any  whole- 
sale way  for  the  general  enfranchisement  of  provincial 
towns.] 
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50.  Explain  "  Ant  mains  est  Latium  aid  minus  "  (G.  I.  96). 

"  Latin  rights  "  could  constitutionally  be  granted  to  foreign 
communities  by  the  Eoman  people  (in  their  comitia),  by  the 
Senate,  or  by  the  Emperor  (G.  I.  95).  These  rights  included 
the  contingent  acquisition  of  Eoman  citizenship  for  members 
of  the  communities  thus  privileged.  Studemund's  great 
recension  of  the  text  of  Gains  (the  Verona  Manuscript)  has 
established  the  fact  that  of  these  rights  there  were  "greater" 
and  "  lesser  "  varieties ;  in  both  cases  holders  of  magistracy 
or  public  office  obtained  Eoman  citizenship,  with  the  addition 
of  all  "  decuriones  "  in  cases  of  mains  Latium.  It  appears 
from  Gains  that  in  all  cases  the  children  of  the  new  civis 
themselves  obtain  citizenship,  and  it  may  be  inferred  from 
the  "  Lex  Municipalis  Salpensana "  that  in  boroughs  pos- 
sessing merely  the  lesser  right,  parents,  wives,  "  statutable  " 
children,  and  grandchildren  through  a  son,  shared  in  the 
enfranchisement.  [For  a  different  view  see  Muirhead's  note 
on  Gaius  L  95,  96.] 

Decuriones  were  members  of  the  local  council  or  senate 
of  a  municipality.  The  office  was  burdensome ;  hence  the 
gradual  attaching  to  it  of  different  privileges ;  e.g.  Ugitimatio 
jyer  oblationem  ciirise  (J.  I.  10.  13). 


5.  Tutors  and  Curators. 
51.  Describe  the  Roman  system  of  guardianship. 

In  Eoman  Law,  two  kinds  of  guardianship  were  recog- 
nised: (1)  Tutela,  which  occurred  in  two  cases,  (a)  Tutela 
impuberuniy  and  (b)  Tutela  mulierura ;  and  (2)  Cura,  of  which 
there  were  three  cases  :  («)  Cura  minor um;  (b)  Cura  i^rocligi ; 
and  (c)  Cura  furiosi. 

The  essence  of  tutela  consisted  in  the  auctoritatis  inter- 
positio,  the  enabling  the  ward  to  perform  acts  valid  in  law. 
Tlie  tutor's  "authority  "consisted  in  his  actively  co-operat- 
ing in   the  act,  so  as  to   augment   and   fill   up   the  legal 
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personality  of  the  ward  {angere^  auctor  fieri),  and  so  complete 
his  legal  capacity  ;  hence  it  could  be  given  neither  before  nor 
after  the  act,  nor  by  an  agent.  The  auctoritas  might  be 
accompanied  by  the  right  of  fjestio,  i.e.  the  management  and 
disposition  of  the  property  of  the  ward,  but  this  was  not 
essential ;  for  instance,  it  was  not  involved  in  the  tutelage  of 
women. 

The  right  of  gestio,  on  the  other  hand,  was  essential  to 
cur  a.  The  object  of  cur  a  was  to  exclude  persons  deemed 
incapable  of  managing  their  property  from  such  manage- 
ment. But  the  curator  had  no  auctoritatis  interposition  He  had 
no  power  to  supplement  imperfect  legal  capacity  in  the 
ward. 

Giiarclianship  of  Impuheres — Tutela  impuberum. — In  the 
case  of  persons  below  the  age  of  puberty,  tutors  were 
appointed  to  manage  the  pupil's  property,  and  to  supply 
what  was  wanting  in  the  pupil's  legal  capacity.  A  tutor  was 
necessary  although  the  pupil  had  no  property  to  be  managed, 
because  without  a  tutor,  the  pupil  could  not  enter  into  con- 
tracts or  perform  other  legal  acts.  There  were  two  periods 
in  this  tutelage  :  [a)  up  to  seven  years  of  age,  the  child 
was  called  infans.  At  this  time  he  could  not  take  part  in 
any  legal  act :  he  had  neither  fntellectus  nor  judicium.  All 
transactions  affecting  him  or  his  property  were  carried  out  in 
the  name  of  the  tutor ;  {h)  from  seven  to  fourteen  years  of 
age  the  child  was  pty^^tati  'proximus.  Here  the  child  had 
intellectus,  but  not  judicium  :  the  child  acted  in  his  own  name, 
but  the  sanction  (auctoritas)  of  the  tutor  was  necessary  to 
complete  the  pupil's  legal  capacity  and  make  the  transaction 
effectual. 

Guardianship  of  ivomen — Tutela  mulierum. — Under  the 
earlier  law  women  were  under  perpetual  tutelage.  But,  in 
the  case  of  women  of  full  age,  the  powers  of  the  tutor  were 
at  an  early  period  limited  to  the  audoritatis  interposition 
and  did  not  include  the  gestio.  By  degrees  even  this 
was  reduced  to  a  mere  form.  Thus,  a  woman  was  allowed 
to   deal   with   res    nee    mancipi    and    bind    herself    in    any 
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transaction  not  governed  by  the  strict  ius  civile,  without  the 
tutor's  authority.  Again,  a  woman  could  acquire  the  power 
to  make  a  will  by  a  fictitious  coemptio  followed  by  remanci- 
pation  and  manumission,  by  which  she  obtained  a  fiduciary 
tutor  who  was  bound  to  give  his  formal  sanction  to  the  will. 
The  Lex  Fapia  Poppeea  i(A.D.  9)  exempted  women  having 
the  ius  liherorum  from  tutelage.  Claudius  abolished  the 
Ipgitiina  tutela  of  the  agnates  over  women.  Hadrian  allowed 
women  to  make  wills  without  going  through  the  ceremony 
of  coemptio f  and  made  it  compulsory  on  a  tutor  to  give  his 
aucforitas,  unless  such  tutor  were  a  parent  or  patron.  It 
was  not  until  after  the  reign  of  Diocletian  that  the  guardian- 
ship of  women  entirely  disappeared. 

Guardianship  of  other  ;:>erso/zs— Cura.— The  third  class  of 
persons  over  whom  guardianship  was  exercised  were  those 
above  the  age  of  puberty,  but  who,  from  some  particular  or 
accidental  cause,  were  not  deemed  capable  of  exercising  or 
protecting  their  rights  and  property.  Such  persons  were 
adolescentes  (those  between  the  age  of  puberty  and  perfecta 
setas,  i.e.  twenty-five),  insane  persons,  prodigals,  and  deaf 
mutes.  The  guardian  appointed  over  such  persons  was 
called  a  curator.  A  curator  might  also  be  appointed  for 
special  purposes,  e.(/.  to  conduct  a  lawsuit;  to  fill  the 
place  of  a  tutor  who  had  become  unfit,  or  to  act  conjointly 
with  a  tutor  who  was  not  fit  to  manage  the  affairs  of  the 
pupil.  Originally  no  protection  was  accorded  to  persons 
over  the  'age  of  puberty,  until  the  lex  Plaetoria  rendered 
persons  found  guilty  of  overreaching  them  liable  to  criminal 
prosecution  and  infamy.  Subsequently,  the  praetor  provided 
a  remedy  by  restoring  to  his  former  position  (restitutio 
in  integrum)  any  person  under  twenty-five  who  entered 
into  a  transaction  detrimental  to  his  interests.  Finally, 
Marcus  Aurelius  directed  curators  to  be  appointed,  without 
inquiry,  whenever  appUed  for. 

82.  "  Tutores  aut  leyitimi  sunt  aut  senatusconsidtis  con- 
stituti  aut  moribus  introducti"  (Ulp.  XI.  2).     Explain. 
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(i)  Tutors-at-law. 

[a)  Introduced  by  XII  Tables  (1)  directly,  i.e.  agnates 

{tutela    legiUiiui) ;    (2)    indirectly,    i.e.    patrons 

{tutela  legitima  or  flduciaria). 
{h)  Tutor  appointed  by  name  in  a  will  (tutor  tesiamen- 

tarius).     Statutory    authority    for    this  : — "  Uti 

legassit  super  pecunia  tutelave  suae  rei,  ita  ius 

esto  "  (XII  Tables). 
(6')  Tutor  ex  lege  Atilia  (in  Rome),  ex  lege  lulia  et  Titia 

(in  the  provinces),  appointed  where  there  is  no 

/.  legit imus  or  testamentarius. 

(d)  Tutor  ex  lege  lunia,  i.e.  the  late  quiritarian  owner 

of  a  Latin  (see  G.  I.  167). 

(e)  Tutor   ex  lege  lulia  de  maritandis   ordinihus.     A 

woman  obliged  to  marry  by  this  law  receives  a 
special  tutor  for  the  purpose  of  constituting  a 
dowry,  in  cases  where  her  t.  legitimufi  is  Q,pupillus. 
(ii)  Tutors  appointed  in  terms  of  a  senatorial  decree. 

{ci)  Tutor  given  in  a  province  by  the  governor  for 

the  same  purpose  as  (i)  e. 
{h)  Similar   appointment   if   her   ordinary   tutor   is 

dumb  or  insane. 
(c)  Tutor  given  to  woman  or  pupillus  during  absence 
of   ordinary   tutor   (unless   the   latter   is   also 
patron). 
{d)  Tutor  substituted  for  ordinary  tutor  where  the 
latter   (i)   comes   under   suspicion,  (ii)   shows 
grounds  why  he  should  be  excused, 
(iii)  Tutor  introduced  by  customary  law. 
The  urban  praetor  appoints  a  tutor  for  a  woman,  or  pupillus 
"  qui  cum  tutore  suo  lege  aut  legitimo  iudicio  agere  vult  "  (Ulp. 
I.  24)  to  act  as  "  auctor  "  in  the  suit ;  the  ordinary  tutor  cannot 
represent  his  ward  in  a  case  where  he  himself  is  interested. 

63.  Translate  and  comment  on — 

(a)  '*  Certae  autem   rei  vel  causae   tutor   dari    non  potest " 
(J.  I.  14.  4). 
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(b)  "  Exe)n])lo  patronorum  rcceptsu  sunt  et  aliae  tutelse  quae 
Muciariae  vocantur  "  (G.  I.  166). 

(6')  '*  Sed  Latinorum  iuqnihenim  tutela  non  omni  modu  ad 
manumissores  eorum  pertinet  "  (G,  I.  167), 

((/)  ''Si  quis  tutor  copiam  stit  nonfaciat,  iit  aliment  a  })  up  illo 
decernantur,  cavetur  epistola  divoruni  Severi  et  Antunini^  id  in 
2)ossessionem  bononim  eius  lyupillus  mittatur  "  (J.  I.  26.  9). 

(a)  "A  tutor  cannot  be  appointed  for  a  particular  thing  or 
business." 

**  The  tutor  had  to  take  charge  of  the  whole  interests  of 
the  pupil,  and  complete  his  persona^  and  therefore  to  appoint 
him  to  take  charge  of  his  interest  in  any  one  matter  only 
was  inconsistent  with  the  nature  of  his  office,  and  such  an 
appointment  was  void  "  (Sandars,  ad  loc). 

No  doubt  the  statement  in  the  text  is  true  historically; 
but  the  legal  conception  of  "tutela  "  is  very  different  from 
its  early  semi-religious  aspect.  Even  the  XII  Tables  use 
the  word  res  in  connection  with  tutela  ("  uti  legassit  super 
pecunia  tutelave  suae  ret,  ita  ius  esto"),  while  for  a  tutor 
appointed  certae  causae,  see  Gaius,  I.  150, 176,  etc.,  and  Moyle, 
note  on  J.  I.  14.  4. 

(b)  "  On  the  analogy  of  that  of  patrons,  certain  other 
tutorships  are  recognised  under  the  name  of  fiduciary." 

The  reference  is  to  cases  w^here  some  one  other  than  a 
parent  had  manumitted  a  free  person  mancipated  to  him  by 
the  parent  or  coemptionator,  i.e.  where  a  father  emancipated 
a  son,  or  a  woman  gave  herself  in  coemption  fiduciae  causa. 
Such  tutorships  w^ere  merely  nominal.  [Other  tutor es  fiduciard 
are  the  male  agnatic  children  of  the  parens  manumissor,  he 
himself  being  tutor  lejitimus :  see  Moyle  on  J.  I.  19.] 

{c)  "  But  the  tutory  of  a  Latin  pupdtus  does  not  in  every 
case  belong  to  his  manumitter." 

An  anomalous  kind  of  tutorship  existed  in  Gaius'  time 
over  a  certain  class  of  non-citizens,  i.e.,  Junian  Latins,  in 
this  case  slaves  manumitted  by  their  bonitary  owner.  The 
Lex  Junia  provided  that,  while  the   estate   of  the   latinus 
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went  on  his  death  to  the  person  who  had  manumitted  him 
(G.  III.  56),  the  tutorship  (t.  legitlma)  belonged  to  the  late 
quiritarian  owner;  thus  the  onus  was  separated  from  the 
emolumentum,  contrary  to  the  XII  Tables. 

(d)  "  If  a  guardian  fails  to  present  himself  (before  the  magis- 
trate) in  order  that  a  certain  scale  of  maintenance  may  be 
fixed  by  judicial  order  for  the  pupil,  it  is  provided  by  a 
rescript  of  the  late  emperors  Severus  and  Antoninus  that 
the  pupil  shall  be  put  in  possession  of  the  guardian's 
effects." 

A  tutor'' s  duties  were  not  only  ''  rem  gerere  "  and  "  auctori- 
tatem  interponere,"  but  included  the  supervision  of  his 
ward's  education  and  well-being ;  so  he  was  bound  to  attend 
in  court,  in  order  that  the  magistrate  might  fix  a  sum  to  be 
paid  annually  by  the  tutor  (out  of  his  ward's  estate)  to  the 
nearest  relatives  of  the  piipillus,  since  they  were  entrusted 
with  his  up-bringing.  This  sum  might  of  course  have  been 
determined  by  the  father  in  his  will :  otherwise  the  presence 
of  the  tutor  was  necessary  that  the  magistrate  might  know 
what  amount  the  ward's  estate  would  bear.  Wilful  absence 
on  the  part  of  the  tutor  made  him  liable  to  the  treatment 
ordinarily  accorded  to  defaulting  debtors. 

64.  What  tvere  the  duties  of  the  tutor  ?  Were  they  identical 
ivith  those  of  an  English  guardian  ? 

(See  51  and  56.) 

These  duties  were  not  the  same  as  those  of  an  English 
guardian.  The  latter  has  the  custody,  maintenance,  and 
education  of  his  ward.  In  Eome,  the  mother,  if  no  one 
were  appointed  by  the  father  for  this  special  purpose,  had 
the  custody  of  the  child,  and  the  praetor  fixed  the  amount 
required  for  maintenance.  The  tutor's  duty  was  to  provide 
the  funds  for  this  purpose  out  of  the  property  of  the  pupil. 

66.  State  accurately  the  several  cases  in  which — 
{ci)  A  tutor  could  act  for  his  pupil ; 

(b)  A  pujnl  could  act  without  his  tutor ; 

(c)  The  concurrence  of  both  was  necessary. 


Tutors  and  Curators.  65 

{a)  A  tutor  could  act  for  his  pupil  when  the  latter  was 
under  the  age  of  seven  years.  Up  to  that  age  the  tutor 
represented  the  pupil  and  had  sole  management  of  his 
affairs. 

(/>)  From  seven  to  fourteen  years  of  age,  the  pupil  could 
act  without  his  tutor  in  transactions  involving  the  acqui- 
sition of  some  right  or  benefit  without  any  liability  being 
incurred,  e.f/.  he  could  accept  a  legacy,  for  that  could  only 
l)e  for  his  benefit. 

(c)  But  where  the  transaction  involved  the  alienation  of 
property  by,  or  the  imposing  of  a  liability  on,  the  pupil 
(ejj.  the  entering  on  an  inheritance),  the  concurrence  of  both 
was  necessary. 

56.  Erplaiii — 
(rt)  Thefunciioiu  of  a  Roman  tutor ; 
{h)  The  mode  of  his  appointment ; 
{c)  The  circumstances  in  tvhich  he  might  cease  to  hold  office, 

(a)  Functions. 

The  tutor's  functions  fell  under  two  heads :  (1)  auctori- 
tatem  interponere ;  (2)  negotium  gerere. 

As  regards  (1)  his  authority  was  required  to  supplement 
the  capacity  of  the  pupil  in  all  legal  acts ;  without  it  such 
acts  would  be  ineffectual  to  bind  the  pupil  or  his  property. 
Under  (2)  his  duties  were  to  manage  the  property  of  the 
pupil ;  to  make  an  allowance  for  his  support,  such  allowance 
being,  if  necessary,  fixed  by  the  magistrate  ;  to  provide  for 
liis  custody  and  education,  but  not  to  undertake  the  task 
himself. 

{b)  Appointment. 

(1)  By  Statute — Tutela  Legitima.  —  This  was  of  two 
kinds:  (a) jJarentiim,  (b) pa^ro/ioru//i.  The  XII  Tables  made 
the  agnati  tutors  when  the  paterfamilias  died  without  nomi- 
nating a  tutor,  or  when  the  tutor  nominated  died  before  the 
testator.  When  a  testament  named  a  tutor  for  a  future 
time  or  conditionally,  or  tlie  tutor  named  was  incapal)le,  or 
was   excused  from  acting,  the  agnates  did  not  assume  the 
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tutelage ;  it  passed  to  a  tutor  dativus,  i.e.  a  tutor  named  by 
the  magistrate. 

Justinian  conferred  the  tutela  letjiiima  on  the  next-of-kin, 
whether  agnate  or  cognate. 

The  patron  and  his  children  became  the  tutors  of  a  freed- 
man  under  age. 

The  paterfamilias  was  the  tutor  tefjitimuH  of  a  liliusfamilias 
under  age. 

(2)  By  oinratioa  of  taw — Tutela  Fiduciaria. — In  the  time 
of  Gaius,  this  term  was  applied  to  the  tutelage  vested  in 
a  person,  who  in  the  process  of  emancipating  a  son,  instead 
of  remancipating  the  son  to  the  father,  manumitted  him,  and 
so  became  his  patron.  He  held  the  tutelage  in  trust  for 
the  father.  The  term  was  also  applied  to  this  tutelage 
vested  in  the  filiifamilias  over  an  impubes  emancipated  by 
the  paterfamilias,  on  the  latter's  death,  without  nominating 
a  tutor. 

(3)  By  testament — Tutela  testamentaria.  —  No  one  but 
a  paterfamilias  could  nominate  a  tutor  by  testament,  and 
he  could  only  do  so  for  such  of  his  descendants  as  became 
sui  iuris  on  his  death.  He  could,  however,  nominate  a  tutor 
to  a  posthumous  child. 

(4)  By  aiyimntment  hy  a  magistrate — Tutela  Dativa. — 
Tutors  were  thus  appointed  when  there  was  no  testamentary 
or  tegitimus  tutor,  or  whenever  the  office  was  otherwise 
vacant.  By  the  Lex  Atilia  (date  uncertain)  it  was  provided 
that  the  appointment  of  tutors  at  Eome  should  be  made 
by  the  Praetor  urhatius  and  a  majority  of  the  tribunes,  and 
by  the  Lex  lulia  et  Titia  (b.c.  31)  appointments  in  the 
provinces  were  to  be  made  by  the  Praesides.  Some  changes 
in  the  appointing  authorities  were  subsequently  made  by 
the  Emperors,  the  Praefect  of  the  city  being  invested  at 
Eome  with  co-ordinate  jurisdiction  with  the  Praetor.  In 
Justinian's  time  the  appointment  was  made  at  Eome  by  the 
urban  Praifect,  and  where  the  property  of  the  pupil  was 
small,  by  the  Praetor ;  in  the  provinces,  where  the  property 
of  the  pupil  was  under  500  solidi,  by  the  municipal  magistrates 
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in  conjunction  with  the  bishop,  and  in  other  cases  by  the 
Praesides. 

(c)  Ceasing  to  hold  office. 

The  tutor  was  discharged  from  his  office — 

(1)  By  the  pupil  reaching  puberty  ; 

(2)  By  death  or  rapitls  demiautiu  of  the  pupil ; 

(3)  By  death  or  capitis  deminutio  maxima  or  media  of  the 
tutor,  or  in  the  case  of  tutors  legitimi,  by  c.  d.  minima ; 

(4)  In  case  of  testamentary  tutorship,  where  the  appoint- 
ment is  for  a  certain  time  or  subject  to  a  certain  condition, 
by  the  expiration  of  the  time  or  the  fulfilment  of  the 
condition ; 

(5)  In  the  case  of  tutors  dativi,  where  appointed  pending 
a  condition  or  until  a  certain  time,  by  the  fulfilment  of  the 
condition  or  expiration  of  the  time ; 

(6)  By  magisterial  discharge  after  showing  grounds  of 
excuse  to  the  satisfaction  of  the  magistrate. 

(7)  By  a  magisterial  order  for  removal,  on  the  ground  of 
misconduct,  in  an  a^ctio  suspecti.     This  involved  infamy. 

57.  *'  Tutela,  which  legan  bg  being  conceived  as  a  rights  ivas 
eventucdhj  regarded  as  a  burdensome  dutgy  Explain  this 
statements 

The  original  object  of  tutela  wag  to  protect  the  interests 
of  the  ward's  family,  and  to  prevent  the  alienation  of  the 
ward's  property  to  the  prejudice  of  the  rights  of  succession 
of  the  agnates.  The  tutela  legitima  was  thus  closely  con- 
nected with  the  right  of  succession,  and  devolved  on  those 
persons  who  were  interested  in  the  succession.  The  gradual 
disintegration  of  the  joint  family  organisation  and  the  growth 
of  testamentary  power  led  to  the  institution  being  regarded 
from  an  entirely  different  point  of  view.  It  came  to  be 
looked  upon  as  an  office  of  trust,  the  main  object  of  which 
was  the  protection  of  the  ward  and  his  or  her  property 
during  minority,  the  tutor  being  strictly  accountable  and 
precluded  from  deriving  any  profit  from  his  office.  It  thus 
became    a  burdensome  duty,    exemption    from   which    was 
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regarded  as  a  prmlege  only  to  1)6  conceded  on  special 
grounds,  such  as  public  service,  age,  professional  status, 
adverse  interest,  etc. 

68.  How  did  tutelage  of  women  of  full  age  differ  from 
tutelage  of  pupilli  ?  Do  you  know  of  any  stages  in  the  dis- 
appearance of  the  former  f 

The  tutela  of  women  dififered  from  that  of  pupilli  in  the 
following  points : — 

I.  It  continued  for  life,  while  tutela  of  pupilli  came  to  an 
end  on  attainment  of  puberty. 

II.  The  pupillus  required  the  auctoritas  of  the  tutor  for 
all  legal  transactions  which  might  involve  liability ;  a  woman 
above  the  age  of  puberty,  however,  could  alienate  res  nee 
mancipi,  and  could  take  part  in  any  legal  transaction  not 
dependent  on  the  strict  ius  civile  without  the  intervention  of 
her  tutor. 

III.  In  the  case  of  women  above  the  age  of  puberty,  the 
tutor's  powers,  at  any  rate  in  later  times,  were  confined  to 
giving  his  auctoritas ;  he  could  not  interfere  in  the  manage- 
ment of  her  property. 

IV.  A  woman,  unlike  Qj  pupillus,  was,  in  many  cases,  able 
to  choose  her  tutor. 

V.  In  the  time  of  Gains  a  woman  could  usually  compel 
her  tutor  to  give  his  auctoritas  to  her  acts,  unless  the  tutor 
were  a  patron  or  parent  (G.  I.  190  and  192). 

YI.  Tutela  of  women  might,  in  most  cases,  be  trans- 
ferred by  in  iure  cessio  (G.  I.  168-172). 

Stages  in  disap)pearance  of  tutela  mulierum. 

(a)  Various  expedients  adopted  to  enable  a  w^oman  to 
choose  or  change  her  own  tutor,  e.g.  direction  in  the 
ascendant's  will  to  that  effect,  and  fictitious  coemptio. 

{h)  The  Leges  lulia  et  Papia  Poppdea  provided  that  ingenuaB 
having  three,  and  freedwomen  having  four,  children,  should 
be  free  from  tutelage. 
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((')  Abolition  of  tutorship  of  agnates,  in  the  case  of  women 
of  full  age,  by  Claudius. 

It  was  revived  in  a  modified  form,  i.e.  in  conjunction  with 
tutorship  by  cognate  brothers  of  full  blood,  by  Constantino, 
but  disappeared  before  the  time  of  Justinian. 

In  the  time  of  Gaius  the  fufela  mulierum  had  become  a 
mere  form  except  in  the  case  of  tutorship  of  patrons  and 
parents. 

59.  Shoiv  the  origin  and  deveJoioment  of  Cura  Minorum. 

Hoic  did  the  functions  of  a  Curator  differ  from  those  of  a  Tutor? 
In  what  cases  ivas  a  Curator  apiminted  in  mature  Roman  Law  ? 

No  provision  appears  to  have  been  made  for  the  protection 
of  persons  over  the  age  of  puberty,  other  than  insane  and 
imbecile  persons  and  prodigals,  prior  to  the  Lex  Plsetoria, 
an  enactment  referred  to  by  Plautus.  This  subjected  to 
infamy  and  criminal  prosecution  any  one  who  took  fraudulent 
advantage  of  minors  under  twenty-five  years  of  age.  Sub- 
sequently the  Praetor  introduced  the  remedy  known  as 
restitutio  in  integrum,  by  which  he  decreed  the  rescission 
of  any  transaction  detrimental  to  a  minor,  and  restored 
him  to  his  former  position.  In  consequence,  the  practice 
grew  up  of  appointing  curators  to  look  after  the  interests 
of  minors  in  the  transaction  of  any  business  of  importance. 
A  constitution  of  Marcus  Aurelius  directed  curators  to  be 
appointed,  on  the  application  of  a  minor,  as  a  matter  of 
course ;  and  it  came  to  be  the  duty  of  a  retiring  tutor  to 
advise  the  pupil  to  obtain  a  curator.  In  the  later  Empire 
it  was  the  custom  to  appoint  permanent  curators  to  minors 
having  property  to  manage.  In  three  cases  the  appoint- 
ment of  a  curator  could  be  insisted  on.  When  a  minor  (1) 
was  party  to  a  lawsuit,  or  (2)  had  a  payment  to  receive,  or 
(3)  tutors  were  rendering  their  accounts,  the  rival  litigant, 
the  debtor,  or  the  tutor,  could  require  the  appointment  of 
a  curator  to  protect  themselves  against  the  renewal  of  the 
suit,  or  to  avoid  any  question  as  to  payment  or  the  accuracy 
of  the  account,  as  the  case  might  he. 
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For  the  difference  between  functions  of  Curator  and  Tutor, 
Bee  51. 

60.  What  is  meant  hi/  "perfect a  setas  ?  What  disahiliiies  or 
pririlefjes  were  recognised  in ]iersons  under perfecta  setas?  What 
is  meant  l)y  venia  aetatis  ? 

By  perfecta  aetas,  in  Roman  Law,  was  meant  the  age  of 
twenty-five,  when  a  person  became  fully  capable  of  acting 
for  himself  in  all  respects  without  the  intervention  of  a  tutor 
or  curator. 

Persons  under  twenty-five,  although  in  the  earlier  law 
capable  of  acting  for  themselves,  were  at  an  early  date 
protected  from  imposition  by  the  Lex  Plaetoria  (about  the 
end  of  the  third  century  B.C.),  which  made  persons  circum- 
venting minors  liable  to  criminal  proceedings.  The  Praetor 
also  intervened  in  favour  of  minors,  and  would  decree  a 
restitidio  in  integrum  in  any  case  in  which  a  transaction 
operated  to  their  detriment.  In  later  Roman  Law  no 
transaction  was  binding  on  a  minor  without  the  consent  of 
the  curator  [see  Girard,  pp.  230-1]  unless  venia  setatis  had 
been  granted  to  the  minor. 

The  alienation,  except  under  imperial  authority,  of  lands 
belonging  to  minors  was  forbidden  by  a  Sc.  under  Septimius 
Severus. 

Yenia  setatis  (introduced  by  Severus  and  Caracalla)  was 
a  term  applied  to  the  dispensation,  occasionally  granted  to 
persons  under  twenty-five  years  of  age,  enabhng  them  to 
manage  their  own  affairs  without  the  assistance  of  a  curator. 
It  might  be  granted  to  males  when  over  twenty  years  of  age, 
and  to  females  when  over  eighteen. 

61.  Exptain  thefollo^ving  : — 

[a)  "  Turn  lex  me  perdit  quinavicenaria ;  metuunt  credere 
omnes  "  (Plautus,  Pseudolus,  I.  3.  75). 

[h)  *'  De  curator ibus  vero,  cum  ante  non  nisi  ex  lege  Plaetoria 
vel  propter  lasciviam  vel  propter  dementiam  darentur^ 
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ifa  sfatuit  ut  nm)ips  advlti  riiratnres   acciperfjit   non 
reddlHs  caiisls  "  (Capitolinus,  Vita  Marci,  10). 

Cura  minorum  is  first  heard  of  in  Eoman  Law  as  a  result 
of  the  Lex  Plaetoria,  to  which  Plautus  refers  (a)  in  a  play 
produced  in  186  B.C.  From  this  allusion  and  another  in 
the  same  writer's  Rudens,  it  may  be  assumed  that  the 
law  had  been  but  recently  passed.  It  subjected  to  criminal 
proceedings  and  "  infamia  "  any  one  guilty  of  overreaching 
{cirriimscr there,  Cicero,  de  Off.,  III.  §  61)  youths  under  the 
age  of  twenty-five ;  and  as  a  natural  result  people  were 
afraid  to  have  dealings  with  such  adidescentes,  e.g.,  the 
young  man  in  the  Pseudolus  could  get  no  credit. 

This  grew  worse  when  the  praetor  promised  m  integrum 
restitutio  (Poste,  116-118) — i.e.  a  rescission  of  the  proceedings 
— in  cases  where  a  minor  had  suffered  damage  through  in- 
experience and  the  like  ;  for  this  remedy  to  apply,  there  was 
no  need  to  prove  fraud  on  the  part  of  the  other  party. 

It  thus  became  a  practical  necessity  for  minors  who  wished 
to  contract  or  deal  with  others  to  have  some  responsible  person 
behind  them ;  hence  it  became  established  that  the  magistrate 
on  apphcation  should  appoint  such  a  person  who  was  called 
"  curator,"  and  his  assent  to  a  transaction  removed  all  risk 
of  a  prosecution  under  the  lex  Plaetoria. 

There  is,  however,  considerable  doubt  as  to  how  or  when 
this  step  w^as  taken.  Girard  (p.  230  sq.)  thinks  that  the  general 
appointment  of  curators  referred  to  in  (/>)  is  older  than  Marcus 
Aurelius  ;  again,  Capitolinus  is  an  unsatisfactory  authority, 
and  seems,  at  any  rate  on  one  interpretation  of  the  text 
(Roby,  I.  p.  124,  n.  3),  to  have  confused  the  lex  Plaetoria  with 
the  provisions  of  the  XII  Tables  relating  to  the  control  of 
prodigi  and  furiosi  (as  showing  respectively  lascivia  and 
dementia).  In  any  case,  it  is  certain  that  the  institution  of 
cura  minorum  developed  during  the  Empire  until  curators 
normally  took  the  place  of  guardians  when  inqnlli  attained  to 
puberty,  with  practically  no  difference  in  their  respective 
functions,  and  fathers  even  appointed  curators  for  their  sons 
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by  \N'i]l.  With  the  exception  of  the  last  case,  it  does  not 
appear  that  it  ever  became  obhgatory  on  the  young  to  have 
curators,  unless  they  wished  to  be  parties  to  an  action  (J.  I. 
23.  2) ;  but  the  mere  existence  of  the  privilege  known  as 
"  venia  setatis  "  makes  it  almost  certain  that  in  the  developed 
law  the  normal  aduhscens  was  for  practical  purposes  subject 
to  an  outside  person's  control  until  he  reached  the  age  of 
twenty-five. 

62.  State  what  you  know  of  the  historij  a7id  character  of  the 
curatorship  of  prodigals. 

The  interdiction  of  prodigals  had  been  recognised  by 
customary  law  even  prior  to  the  XII  Tables.  That  law 
provided  that  prodigals  should  be  placed  under  the  curator- 
ship  of  theii'  agnates.  This  provision,  however,  only  appUed 
to  the  case  of  those  who  wasted  the  property  coming  to 
them  on  intestacy  from  an  ascendant.  The  Praetor  extended 
the  interdiction  to  persons  dissipating  their  property,  in 
whatever  way  acquired,  but  in  such  cases  the  curator  was 
appointed  by  the  magistrate  (dafivus)  on  the  appUcation  of 
the  relations :  the  office  did  not  necessarily  devolve  on  the 
agnates.  The  curator  was  entrusted  with  the  management 
of  the  prodigal's  property,  the  latter  being  disabled  from 
doing  any  act  by  which  his  property  might  be  alienated  or 
charged,  or  which  might  subject  him  to  liability,  without  the 
approval  of  the  curator. 

63.  What  means  tvere  provided  by  Roman  Law  to  secure  the 
due  discharge  of  their  duties  hy  tutors  and  curators  ? 

I.  Tutors  and  curators  legitimiy  and  those  appointed  by 
inferior  magistrates,  were  required  to  give  security  for  the 
proper  discharge  of  their  duties. 

II.  Tutors  and  curators  appointed  by  the  superior  magis- 
trates were  appointed  "  after  inquiry."  They  were  nomi- 
nated by  an  inferior  magistrate,  whose  duty  it  was  to  inquire 
as  to  their  fitness  for  the  office  and  who  was  responsible  if 
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he  made  an    improper  nomination,  and   appointed   by  the 
superior  magistrate. 

III.  An  oath  to  administer  the  property  as  a  bonus 
paterfamilias  was  required  from  tutors  and  curators  by 
Justinian  (Nov.  78,  c.  7). 

IV.  They  were  required  to  make  an  inventory  before 
entering  on  their  duties. 

V.  Their  property  was  subject  to  a  tacit  hypothec  (intro- 
duced by  Justinian). 

VI.  The  actio  suspecti  could  be  brought  against  a  tutor 
or  curator,  where  he  had  been  guilty  of  misconduct,  to 
remove  him  from  office. 

VII.  The  actio  tutelse  or  actio  curatelae,  as  the  case  might  be, 
could  be  brought  to  make  them  account. 

64.  In  ivhat  cases  teas  a  tutor  duty  appointed  entitled  to 
exemption  from  the  Tutela? 

(1)  Being  engaged  in  the  service  of  the  state;  (2)  being 
unable  to  execute  the  duties,  e.g.  through  poverty,  ill-health, 
or  old  age;  (3)  being  in  a  position  adverse  to  the  pupil, 
e.g.  at  enmity  with  him ;  (4)  filling  or  having  filled  similar 
offices;  (5)  being  a  member  of  certain  liberal  professions, 
e.g.  law,  medicine,  rhetoric. 

65.  Describe  and  account  for  the  principal  omissions  from  the 
first  book  of  Justinian's  Institutes  of  matter  included  in  the  corre- 
sponding booh  of  Gains.   . 

The  chief  topics  discussed  by  Gains  but  omitted  by 
Justinian  in  deaUng  with  the  lus  Personarum  are — 

(i)  The  threefold  division  of  libertini  into  cives,  Latini 
Juniani,  and  dediticii.  This  was  important  in  Gains'  time 
through  the  Lex  Junia  and  the  Lex  iElia  Sentia;  but  all 
dififerentiation  between  freedmen  was  obsolete  before  Jus- 
tinian, and  was  formally  abolished  by  him  (J.  I.  5.  3).  Hence 
the  law  of  manumission  was  simplified  and  the  Lex  Fufia 
Caninia  repealed,  and  causae  probatio  and  the  other  means 
of  converting  lalinitas  into  citizenship  find  no  place  in 
Justinian's  Institutes.     For  the  same  reason  erroris   rausas 
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probatio,  which  bulks  so  largely  in  Gains,  disappears  from 
Justinian's  pages ;  while  such  attempts  to  enforce  marriage 
as  the  Lex  Papia  Poppaea  were  naturally  forgotten  when 
Christianity  was  adopted  as  the  State  religion. 

(ii)  The  threefold  division  of  free  persons  alieni  luris  was 
obsolete  in  Justinian's  time,  owing  to  the  total  disuse  of 
manus  and  the  abolition  of  mancipatio ;  there  remains,  there- 
fore, simply  the  patria  pofesfas,  and  Gaius'  description  of  the 
mancipatory  sale  and  discussion  of  coemptio  and  similar  topics 
has  no  counterpart  in  Justinian. 

(iii)  The  complete  disappearance  of  perpetua  tutela  mulierum 
before  the  compilation  of  the  Corpus  luris  accounts  for  further 
omissions  from  Justinian's  first  book  of  matter  contained  in 
Gaius :  no  tutela  was  now  "  cessicia,"  and  the  meaning  of 
''tutela  fiduciaria"  had  been  narrowed.  On  the  other  hand, 
tutela  in  general  is  discussed  more  at  large  in  Justinian  than 
in  Gaius  ;  and  the  increased  space  given  to  curatorship  in  the 
later  treatise  shows  that  the  idea  of  the  incapacity  of  minors 
had  developed  considerably  since  the  time  of  Marcus 
Aurelius. 

[The  following  are  the  chief  passages  in  Gaius'  first  book  to 
which  there  is  no  corresponding  matter  in  Justinian :  §§  12- 
35,  67-96,  108-123,  136-141.] 
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1.     Division  of  Things. 

66.   Tabulate  and  comment  on  the  various  divisions  of  things 
given  hy  Gains  and  Justinian  respectively. 


(i)  GAIUS. 


Kes 
I 


divini  iuris 
(extra  nostrum  patrimonium) 


humani  iuris 
(in  nostro  patrimonio) 


I  I  I 

SQ^idd     religiosa3    sanctae 


pubiicse 


corporales      incorporales 

(ii)  JUSTINIAN. 

Res 


privata3 


mancipi      nee  mancipi 


I 
extra  nostrum  patrimonium 


in  nostro  patrimonio 


I  I  I  I  I  I 

communes    publicae    universitatis    nullius        corporales    incorporales 

sacrse       religiosse       sanctae 
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[Other  subordinate  divisions  of  things  are  (a)  res  mobiles 
and  res  i?nmo biles ;  (b)  res  fungibihs  and  res  nonfungibiles ; 
(c)  res  qiise  vsu  consumunfur  and  r.  q.  u.  non  c] 

Both  in  Gaius  and  Justinian  the  primary  division  of  res  is 
intended  to  distinguish  those  "  things  "  with  which  private 
law  is  concerned  from  those  with  which  it  is  not.  In  the 
case  of  Gaius,  this  primary  division  (otherwise  good)  is 
spoiled  by  the  inaccurate  description  of  "res  hiimani  iuris  " 
as  "  res  in  nostro  patrimonio."  Justinian's  method  of  division 
and  subdivision  is  more  logical  throughout ;  but  it  is  un- 
fortunate that  he  designates  Gaius'  "  res  divini  iuris "  as 
"  res  nulliusj"  for  the  latter  term  is  more  commonly  used  to 
denote  res  in  nostro  'patrimonio,  at  present  unowned,  and  so 
capable  of  acquisition  by  occupatio.  Some  of  the  terms  used 
need  explanation  : — 

(i)  Res  divini  iuris. 

(a)  Res  sacree  are  things  devoted  to  the  gods  above,  e.g. 
temples. 

{b)  Res  religiosse  are  things  devoted  to  the  gods  below,  e.g. 
burial-grounds. 

(c)  Res  sanctse  are  things  hallowed,  e.g.  walls  of  cities. 

(ii)  Res  extra  nostrum  patrimonium. 

{a)  Res  commMnes  are  things  common  to  everybody,  e.g. 
the  air,  the  sea. 

(b)  Res  publicde  are  things  belonging  to  the  state,  e.g.  rivers 
and  their  banks. 

(c)  Res  universitatis  are  things  belonging  to  corporate 
bodies,  e.g.  theatres,  racecourses. 

(iii)  Res  corporales  are  tangible  objects  of  property,  e.g. 
slaves  and  houses. 

Res  incorporales  are  intangible  "  things,"  e.g.  servitus, 
hereditas,  obligatio. 

67.  JEJnumerate  the  various  classes  of  things  considered  Res 
Nullius.  • 

Res  nullius  :  things  having  no  owner  but  capable  of  being 
acquired  by   occupatio  were :    {a)  wild  animals ;    (&)  things 
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taken  in  war ;  (r)  islands  formed  in  the  sea ;  (</)  things 
found  on  the  seashore ;  (e)  things  intentionally  abandoned 
by  their  owner;  (/)  treasure-trove.  Treasure-trove  is 
treasure  deposited  in  a  place  for  so  long  a  time  that  no 
one  can  tell  who  is  the  owner  of  it.  When  treasure  has 
been  hid  in  the  earth  for  safety,  it  is  not  treasure-trove, 
unless  it  is  so  ancient  that  the  owner  of  it  is  unknow^n. 
The  rule  governing  treasure-trove  was  that  the  chance  finder 
took  one  half  and  the  owner  of  the  place  of  discovery 
the  other  half.  If  such  place  had  no  owner  (e.g.  a  burial- 
ground)  the  finder  took  all.  The  term  Ees  nidllus  is  also 
used  by  Justinian  to  comprise  lies  sacrse,  Bes  religiosde,  and 
Res  sa/ictae,  which  were  not  capable  of  being  acquired  in 
private  ownership. 

68.  Gains  says  :  "  The  difference  between  res  mancipi  and 
res  nee  mancipi  is  a  great  one'"'  What  was  this  difference  / 
Give  examples  of  each  of  these  hinds  of  res,  and  state  any 
explanations  of  the  origin  of  the  distinction  with  which  you  are 
acquainted. 

The  difference  was  in  the  mode  of  conveyance.  Res 
mancipi  could  only  be  conveyed  by  mancipatio  or  by  a 
fictitious  suit  called  Cessio  in  iure,  both  of  them  solemn 
and  cumbrous  methods.  Res  nec  mancipi  passed  by  mere 
delivery.  Italian  soil,  slaves,  animals  such  as  oxen,  horses, 
and  asses,  rural  servitudes  on  Italian  soil,  were  all  res  man- 
cipi. Provincial  soil,  w^ild  animals  such  as  elephants  and 
camels,  implements  of  husbandry,  and,  generally  speaking, 
most  movables  were  res  nec  mancipi.  The  distinction  is  not 
veiy  clearly  defined.  Various  explanations  of  the  distinction 
have  been  hazarded.  Sir  H.  Maine  suggests  that  res  mancipi 
were  those  things  which  were  specially  regarded  as  objects 
of  property  by  early  agricultural  communities,  and  res  nec 
mancipi  things  which  only  came  to  have  proprietary  import- 
ance at  a  later  stage  of  society  when  the  inconvenience  of 
tiie  cumbrous  methods  of  early  conveyance  had  already 
become   apparent.      Ihering    regards   res  mancipi   as   those 
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things  which  were  regarded  as  essential  to  the  maintenance 
of  the  joint  family.  Professor  Muirhead  adopts  the  explana- 
tion that  res  mancqn  were  those  objects  of  property  in 
respect  of  which  a  man  was  rated  in  the  census,  and  con- 
jectm*es  that  the  distinction  was  introduced  by  Servius 
Tullius.  The  theory  now  generally  accepted  is  that  the 
distinction  is  based  on  an  early  classification  of  property 
into  familia  or  family  property  and  ]jecnnia  or  private 
property  [see  note  on  p.  17  of  Moyle]. 


2.   Eights  of  Property. 

(a)  Dominium — Fossessio. 
69.   Distinguish  Fossessio  and  Dominium. 

Possession  is  something  distinct  from  ownership.  The 
owner  may  or  may  not  have  possession  of  the  thing  he 
owns  :  e.g.  the  borrower  of  a  thing  has  possession  of  it  but 
the  property  is  in  the  owner ;  the  tenant  is  in  possession  of 
the  holding  which  belongs  to  the  landlord.  It  is  thus  seen 
that  possession  may  merely  contemplate  the  physical  control 
of  a  thing.  This  is  called  Detentio,  and  sometimes  Natu- 
ralis  Possessio,  or  the  person  is  said  in  possessione  esse. 
Such  possession  confers  no  rights  at  all.  But  if  physical 
control  is  accompanied  by  a  further  element  called  animus 
possidendi,  or  the  mental  determination  to  deal  with  the 
thing  as  owner,  we  have  another  and  stronger  form  of 
possession.  It  must  be  noticed  that  this  intention  does 
not  depend  upon  hona  fides :  it  does  not  mean  simply  that 
the  possessor  believes  himself  to  be  owner.  A  thief  may 
have  such  an  intention  and  generally  has.  This  possession, 
consisting  of  the  exclusive  physical  power  of  dealing  with  a 
thing  and  the  intention  of  dealing  with  it  as  one's  own  as 
against  all  the  world,  is  called  simply  Possessio,  or  some- 
times Ciyilis  Possessio,  and  such  possession  was  protected 
by  the  interdicts  of  the  Praetors. 
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In  some  cases  the  law  recognises  possession  where  the 
possessor  has  only  the  intention  of  exercising  the  possessory 
rights  of  the  owner  and  not  of  dealing  with  the  thing  as 
owner  himself.  Such  is  the  possession  of  the  stakeholder 
{sequester),  of  the  pledgee,  and  of  the  holder  of  a  precarium. 

Dominium  or  Dominium  ex  iure  Quiritium  was  the 
ownership  which  alone  was  recognised  by  the  ius  civile. 
It  was  confined  to  Roman  citizens  and  others  having  the 
fommerciumy  and  the  ownership  could  only  be  transferred 
by  the  cumbrous  methods  of  mancipatio  or  in  iure  cessio.  A 
defect  in  or  the  omission  of  these  formalities  vitiated  the 
title,  but  this  might  be  cured  by  lapse  of  time  (usucapio). 

The  praetor,  however,  intervened  to  protect  possessory 
rights,  and  the  cumbrous  civil  law  mode  of  transfer  gradually 
became  obsolete,  giving  place  to  a  simple  transfer  by  delivery. 

70.   What  interests,  short  of  full  ownership,  ivere  so  j^^oteded 
hij  the  Frsetor  as  practically  to  be  equivalent  to  oivnership  ? 
Distinguish  between  Civil  and  Natural  possession. 
Expilain  the  meaning  of  the  following  statements  {taken  from 
the  Digest) : — 
{a)  We  are  said  to  have  a  thing  "  in  bonis  "  ivhen,  to  protect 
our  possession   thereof,  ive   can  employ   an   exception, 
and  to  recover  possession  thereof  ive  can  employ  cm 
action, 
(b)  Possession  can  be  acquired  only  animo  et  corpore. 
Give  an  example  of  the  Bonitary  ownership  referred  to  in 
(a),  and  an  example  of  a  protected  possession  tvhich  teas  not 
Bonitary  ownership,  and  an  example  of  a  mere  p)hysical  possession 
{or  detention). 

In  early  Roman  Law  the  only  civil  ownership,  i.e.  owner- 
ship recognised  by  the  ius  civile  was  Dominium  ex  iure 
Quiritium  which  was  acquired  by  mancipatio  or  in  iure  cessio. 

Where  the  conveyance  was  made  without  the  necessary 
formalities  by  mere  delivery,  or  where  the  formal  conveyance 
was  invalid  through  some  omission  in  the  forms,  the  defect 
might    be    cured   and    a    good   title    obtained    by    usucapio. 
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There  remained,  however,  many  cases  in  which  a  bona  fido 
possessor  received  no  protection  from  the  /z/.s-  civile  although 
justice  demanded  it ;  thus,  he  required  protection  during 
tlie  period  necessary  for  the  operation  of  unucapio  ;  and, 
again,  the  possessor  might  not  be  capable  of  acquiring  legal 
ownership,  nor  the  thing  be  the  subject  of  such  acquisi- 
tion. To  protect  such  possessor  the  Praetor  first  extended 
his  interdicts.  Subsequently  he  introduced  the  Actio 
Publiciana,  based  on  the  fiction  of  a  completed  usucapion, 
to  protect  the  rights  of  persons  who  had  acquired  res 
•mancipi  in  good  faith  by  delivery  without  the  formalities  of 
mancipatio  or  in  iure  cessio.  As  against  the  quiritarian 
owner  inequitably  seeking  to  recover  possession  of  the  thing 
defectively  conveyed  he  allowed  an  exceptio  (e.g.  exceptio  rei 
venditde  et  traditse).  These  latter  remedies  were,  of  course, 
only  applicable  to  persons  having  the  commercium,  that  is, 
capable  of  quiritary  ownership.  Equitable  ownership,  thus 
protected  by  the  Praetor,  w^as  termed  by  the  Eoman  writers 
in  bonis  habere  and  by  modern  civilians  is  described  as 
Bonitarian. 

Between  the  time  of  Gaius  and  Justinian  the  distinctions 
between  res  mancipi  and  res  nee  7nancipi  and  between  Eoman 
and  Provincial  land  became  obsolete  and  the  only  form  of 
ownership  recognised  was  possessory  ownership,  protected 
by  a  real  action  universally  available  to  the  subjects  of 
the  Empire  and  termed  vindicatio  in  analogy  to  the  ancient 
action  of  that  name.  Hence  the  distinction  between 
civil  and  equitable  ownership  had  practically  disappeared 
and  was  expressly  abolished  by  Justinian  as  "  empty  and 
superfluous." 

For  distinction  between  Civil  and  Natural  possession,  and 
also  as  to  (^),  see  69. 

71.  Distinguish,  with  examples,  between  (a)  detention,  and  (l)) 
legal  or  interdictal  possession, 

Detentio  is  mere  physical  control  of  a  thing,  and  ex- 
presses  the   powers   of   a   person  "  who    has   the   physical 
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power  of  dealing  with  a  tangible  object  to  the  exclusion  of 
every  one  else,  and  is  aware  of  such  power"  (Moyle).  It  is 
sometimes  called  naturalis  possessio,  and  the  holder  is  said 
in  possessione  esse,  or  to  have  custodia.  Where  to  the 
detentio  there  is  added  an  intention  on  the  part  of  the  holder 
to  hold  the  thing  and  to  deal  with  it  as  owner,  we  have 
Possessio,  that  is,  legal,  civil,  or  interdictal  possession, 
a  possession  which  the  law  recognises  and  which  is  pro- 
tected by  interdicts. 

The  slave,  the  filiusfamilias,  the  manager  or  agent  had 
detention  and  not  possession  of  the  property  of  the  master, 
paterfamilias,  and  principal  respectively.  So  the  borrower 
and  conductor  and  depositary  had  detention,  while  the 
lender  and  locator  and  depositor  retained  possession.  The 
Emphyteuta  had  possession  as  well  as  detention.  The 
mortgagor  had  by  a  legal  fiction  usucapion-possession,  i.e. 
a  possession  capable  of  being  converted  by  lapse  of  time 
into  dominion ;  the  mortgagee  had  interdictal  possession. 

As  regards  servitudes  it  must  be  noted  that  detention  was 
confined  to  corporeal  things,  and  as  there  could  be  no  pos- 
session without  detention,  the  owner  of  a  servitude  had  no 
possession,  but  he  was  supposed  to  have  a  quasi-possession, 
and  this  was  protected  by  the  Praetor's  interdict.. 

72.  Distinguish  heticeen  Possession  and  mere  Detention  (or 
Custody),  (living  examples  from  Roman  Law. 

Aulus  entered  on  possession  of  a  farm  as  heir  ah  intestato  of 
Balhus,  A  year  later,  in  the  middle  of  harvest,  a  ivill  of 
Balhus  teas  found,  under  which  the  farm  teas  given  to  Gains. 
To  ivhom  do  the  crops  belong  ? 

Possession,  as  a  legal  right,  involves  (1)  the  physical  con- 
trol of  the  thing  said  to  be  possessed,  and  (2)  the  intention 
to  act  as  owner  to  the  exclusion  of  all  other  persons. 

Detention  (or  custody)  is  merely  the  exercise  of  physical 
control  over  the  thing  without  the  intention  of  asserting  any 
right  of  ownership  on  one's  own  behalf. 

Thus,  the  person  who  claims  to  be  owner,  although  under 

K.L.  G 
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a  defective  title,  as  where  he  has  bought  a  thing  from  a 
non-owner,  has  possession.  But  a  depositary,  a  borrower, 
a  lessee,  only  have  detention,  the  animus  domini  being 
absent. 

There  were  four  anomalous  cases  in  which,  although  the 
animus  domini  was  absent,  possession  was  recognised,  viz. 
in  the  case  of  the  pledgee,  the  permissive  holder  {precario 
rogans)y  the  sequester,  and  the  einphyteuta.  [See  Poste,  p.  619, 
and  for  an  explanation  of  reasons  for  "  possession  "  being 
recognised  in  these  cases,  see  Hunter,  pp.  380  et  seq.'] 

If  Aulus  has  sown  the  crops,  he  is  entitled  to  reap  them 
or  to  be  compensated,  being  in  hond  fide  possession 
(J.  II.  1.  32  &  37). 

As  regards  fructus  naturales,  he  is  not  liable  for  such  as 
have  been  consumed  (including  such  as  he  has  disposed  of), 
but  he  must  hand  over  those  still  existing  at  the  time  he 
becomes  aware  of  Gains'  rights. 

(b)  lura  in  Re  Aliena, 

(i)  Servitudes. 

(ii)  Emphyteusis. 

(iii)  Superficies. 

(iv)  Fignus  and  Hypotheca. 

73.  What  ivas  the  nature  of  a  servitude  1  Classify  and 
distinguish  the  several  hinds  of  servitudes. 

A  servitude  (serviius)  is  defined  by  Dr.  Moyle  as  "  a  real 
right,  vested  in  or  annexed  to  a  definite  person  or  piece  of 
land,  over  some  object  belonging  to  another,  and  limiting 
the  enjoyment  of  that  object  by  that  other  in  a  definite 
manner."  It  was  a  portion  of  the  numerous  rights  which 
go  to  make  up  full  ownership  [dominium)  vested  in  a  person 
other  than  the  owner.  The  rights  of  ownership  may  be 
summed  up  as  the  right  of  using  [ius  utendi),  the  right  of 
enjoying  the  fruits  of  {ius  fruendi),  and  the  right  of  destroy- 
ing (ius  abutendi)  the  property  of  the  owner.  If  any  one, 
or  a  part,  of  these  rights  be  vested  in  a  person  other  than 
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the  owner,  such  person  is  said  to  have  a  servitude,  and  the 
property  is  said  to  be  subject  to  the  servitude  {?'es  scroll). 

I.  Personal :  Ususfriictus :  the  right  of  enjoying  the  fruits 
of,  and  the  use  of,  a  thing  belonging  to  another  without 
impairing  the  corpus.  Usus :  the  right  of  having  the  mere 
use  of  a  thing  belonging  to  another,  but  not  the  fruits. 
Hahitatio  :  the  right  of  residing  in  a  house. 

II.  Praedial :  Those  rights  over  an  immovable  (praedium 
serviens)  vested  in  a  person  by  virtue  of  his  holding  other 
land  (praedium  dominans).     These  were : 

(1)  Rural:  servitutes  praediorum  rusticorum,  servitudes 
exercised  over  the  land  itself  and  not  over  the  erections 
upon  it.  The  chief  were  :  Iter  :  right  of  passage  on  foot  or 
horseback ;  Actus :  right  of  passage  for  light  vehicles  or  for 
cattle ;  Via :  general  right  of  road  for  all  purposes,  walking, 
riding,  or  drawing  carriages  or  waggons,  etc. ;  Aquseductus  : 
right  of  leading  water ;  Fee  or  is  ad  aquam  cqipidsus  :  right  of 
watering  cattle  ;  Aqioehaustus  :  right  of  drawing  water  ;  lus 
pascendi :  right  of  pasture  ;  Calcis  coquemlde :  right  of  digging 
chalk. 

(2)  Urban:  servitutes  praediorum  urbanorum ;  rights 
existing  over  the  superficies,  i.e.  anything  erected  on  the  land. 
The  chief  were :  Oneris  ferendi :  right  of  support ;  Tigni 
immittendi :  right  of  inserting  a  beam;  Stillicidii  recipiendi : 
duty  of  receiving  rain-water  from  a  neighbour's  roof  ;  Altiiis 
noa  tollendi :  right  to  prevent  a  neighbour  raising  his 
buildings  higher ;  Ne  luminibus  officiatur :  right  to  light. 

74.  What  is  your  conception  of  tlie  relation  hetiveen  Servitude 
and  Ownership  f  Explain  the  distinction  between  affirmative  and 
negative  servitudes. 

Ownership  consists  of  rights  over  property,  («)  indefinite 
in  point  of  user,  and  (Jj)  unlimited  in  point  of  duration.  It 
includes  a  variety  of  rights  which  may  be  summed  up  into 
three  classes;  the  ius  utendi,  or  right  of  use;  the  ius fruendiy 
or  riglit  of  enjoying  the  fruits  and  profits  of  the  property ; 
and   the  ius  abutendi,  or  right  of  consuming,  destroying  or 
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disposing  of  the  property,  within  certain  limits  prescribed 
by  law  for  the  protection  of  other  persons.  Some  of  these 
rights  might  be  detached  and  conferred  upon  another  person, 
who  was  then  said  to  possess  iura  in  re  or  iura  in  re  aliena, 
rights  over  a  thing  of  which  the  dominium  rests  in  another 
person.  Servitudes  were  instances  of  such  rights,  as  also 
were  emphf/teusis,  superficies  snadpignus. 

An  affirmative  servitude  is  one  in  which  the  owner  of 
the  servient  tenement  was  bound  to  allow  the  dominant  owner 
to  do  something  which  otherwise  he  could  restrain  him  from 
doing.     All  servitudes  relating  to  land  are  of  this  character. 

A  negative  servitude  is  one  which  imposes  upon  the 
owner  of  the  servient  tenement  the  obligation  of  refraining 
from  doing  some  act  which  he  otherwise  might  do,  e.ff.  the 
obligation  not  to  raise  his  house  higher  than  his  neighbour's. 

75.  What  is  the  dasis  of  the  distinction  hetiveen  Prsedial  and 
Personal  Servitudes  f  Could  a  right  of  way  he  acquired  hy  lony 
user  ? 

The  distinction  depends  upon  whether  the  holder  of  the 
servitude  exercises  his  right  by  virtue  of  being  the  owner 
of  land  or  a  house  [j^rsedium)  or  independently  of  such, 
ownership.  If  the  former,  he  has  a  praedial  servitude ;  but 
if  his  servitude  is  not  given  to  him  by  virtue  of  his  being 
the  owner  of  a  prsedium,  it  was  called  Personal.  Thus,  there 
cannot  be  a  praedial  servitude  without  two  preedia,  the  one 
serviens,  the  other  dominans. 

Incorporeal  things  (e.g.  a  right  of  way)  not  being  capable 
of  physical  possession,  were  generally  regarded  as  incapable 
of  acquisition  by  usucapion,  but  instances  are  met  with  in 
Cicero.  The  lex  Scribonia  (date  uncertain)  prohibited  such 
usucapion  unless  the  rights  w^ere  simply  appurtenant  to 
land  acquired  by  usucapion.  Servitudes  over  provincial  soil 
could  be  acquired  by  prescription,  and  this  mode  of  acquisi- 
tion was  introduced  through  the  Praetor's  Edict  in  the  case 
of  Italian  soil  also.  In  the  time  of  Justinian  all  kinds  of 
servitudes  could  be  acquired  in  this  way. 
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76.  Explain — 

(«)  "  NuUi  res  sua  servity 

(h)  "  Servitus  non  ea  natura  est  ut  aliquid  fariat  quis 

sed  ut  aliquid  patlatur  ant  non  facial.'''' 
(c)   ^^  Servitus  servitutis  esse  non  potest^ 

(a)  "  No  one  can  have  a  servitude  over  his  own  property." 
The  owner  of  the  whole  is  the  owner  of  the  part.  An  owner 
who  has  granted  a  servitude  and  then  receives  it  back, 
cannot  maintain  such  servitude  separate  from  all  his  other 
rights ;  such  servitude  becomes  merged  in  the  dominium. 

{b)  "  The  nature  of  a  servitude  is  not  such  as  that  the 
servient  owner  should  do  something,  but  that  he  should 
suffer  something  to  be  done,  or  abstain  from  doing  some- 
thing." That  is  to  say,  a  servitude  consists  in  ]jcitiendo, 
in  which  case  the  do  minus  has  to  allow  the  other  to  do 
something  from  which  he  might  otherwise  be  restrained ; 
or  it  consists  in  non  faciendo — that  is,  the  dominus  is  re- 
strained from  doing  some  act  which  he  may  otherwise  do. 
But  a  servitude  cannot  consist  in  faciendo,  that  is  in  the 
dominus  doing  something,  because  this  would  create  a  ius  in 
'personam J  whereas  a  servitude  is  a  ius  in  rem. 

(c)  "  There  cannot  be  a  servitude  of  a  servitude."  This  is 
strictly  applicable  only  to  praedial  servitudes.  Such  servi- 
tudes are  in  their  nature  indivisible,  for  the  effect  of  allowing 
rights  in  the  nature  of  servitudes  to  be  created  in  servitudes 
would  be  to  increase  the  burden  on  the  servient  property. 

77.  Define  Usufruct.  Over  ivhat  things  could  it  he  estab- 
lished ?     What  was  the  legal  method  of  creating  Usufruct  ? 

Distinguish  between  Usufruct  and  Quasi-Usufruct.  What 
were  the  rights  of  a  Fructuarius  .* 

Usufruct  was  the  right  to  use  and  to  enjoy  the  fruits  of 
the  property  of  another,  maintaining  its  substance  intact. 
The  ususfructuarius  had  the  ius  utendi,  and  also  the  ius  fruendi, 
that   is,  the   produce   ordinarily   arising  from  the  property. 
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For  instance,  the  usufruct  of  cattle  ena])led  the  ususfruciu- 
arius  to  use  them  and  to  benefit  from  their  produce  or  their 
young.  The  usufruct  of  a  house  enabled  him  to  use  the 
house  and  to  pocket  the  proceeds  of  letting  it.  Usufruct 
strictly  could  only  exist  over  such  things  as  were  not 
consumed  by  use,  because  the  property  had  to  be  returned 
intact  after  the  expiration  of  the  term.  The  property, 
however,  need  not  be  land,  but  might  consist  of  slaves,  or 
flocks,  or  the  like,  because  these  are  not  consumed  by  using 
them.  A  senatusconsultum  of  the  early  Empire,  however, 
allowed  a  right  similar  to  a  usufruct,  termed  a  quasi- 
usufruct,  to  be  created  over  such  things  as  were  consumed 
by  use,  e.g.  money,  corn,  and  wine.  In  this  case  security 
had  to  be  given  for  the  return  of  an  equivalent  in  quantity 
and  quality. 

The  fructuarius  had  the  use,  and  enjoyment  of  the  profits, 
of  the  subject  of  the  usufruct.  This  included  the  stock  and 
instruments  of  a  farm,  the  stakes  necessary  for  his  vines, 
the  working  of  mines  and  quarries  and  pits,  already  opened. 
As  to  the  working  of  new  mines,  etc.,  the  authorities  are 
somewhat  conflicting;  it  would  appear  that  he  could  open 
mines,  etc.,  if  this  would  not  involve  diverting  land  from 
profitable  cultivation.  The  usufructuary  of  a  house  could 
not  alter  the  character  of  a  building,  but  he  could  let  it 
provided  it  was  not  already  let  when  the  usufruct  was 
created.  Although  strictly  the  usufructuary  could  not 
alienate  his  interest,  he  was  allowed  under  the  later  law^  to 
sell  or  let  it. 

For  modes  of  creating  a  usufruct,  see  78  and  80. 

78.  How  were  servitudes  created  and  extinguished?  To  ivhat 
extent  is  Ususfructus  to  he  dassed  with  servitudes  7 

Creation  of  Servitudes. 

I.  Mancijjatio  [in  the  case  of  rural   j  Ohsolete  *n 

servitudes  in  Italian  soill.  >       t     4.-   •     '    4-- 

^T    r,      ■    •     •  Justmian  s  time. 

li.  Cess  10  in  lure.  j 

III.   Usucajno,  until  forbidden   by  the  lex  Scrihonia  (date 
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uncertain),  which  only  allowed  them  to  be  so  acquired  when 
appurtenant  to  land  acquired  by  usucapio. 

IV.  Frescription. 

V.  Dedifctio,  i.e.  delivering  possession  but  reserving  the 
servitude. 

VI.  Pactionibus  et  stipidationibus,  i.e.  by  agreement  coupled 
with  formal  stipulations. 

VII.  Testame)ito,  e.g.  by  directing  the  heir  to  allow  another 
to  exercise  a  right. 

VIII.  Adjudication  i.e.  by  judicial  decision. 
Extinction. 

I.  Remissio,  or  surrender,  accompHshed  originally  by  cessio 
in  ivre,  but  later  by  agreement,  or  by  allowing  the  commission 
of  an  act  which  destroyed  the  servitude. 

II.  Confusio,  or  merger,  where  the  owner  of  the  servitude 
became  the  owner  of  the  subject  of  the  right. 

III.  Non-utendo,ov  non-use.  In  the  case  of  praedial  servi- 
tudes the  period  of  time  was  two  years  until  Justinian  made 
it  ten  or  twenty  years  according  as  the  parties  did  or  did  not 
dwell  in  the  same  province. 

In  the  case  of  continuous  servitudes  (e.g.  a  servitude 
of  light)  the  period  dates  from  the  time  when  an  act 
is  done  by  the  owner  of  the  servient  land  which  nega- 
tives the  servitude.  In  the  case  of  discontinuous  servitudes 
[e.g.  right  of  way)  the  period  dates  from  the  last  time  of 
user. 

IV.  Destruction  or  change  of  property,  provided  it  was 
complete  and  not  merely  temporary,  as,  for  instance,  a  flood 
over  a  way  which  is  the  subject  of  the  right. 

Usiifrucl  is  sometimes  classed  with  servitudes  and  some- 
times contrasted  with  them.  It  may  be  regarded  as  a 
servitude  in  that  it  consists  of  a  portion  of  the  rights  which 
an  owner  of  property  possesses.  On  the  other  hand,  the 
rights  of  user  of  the  property  by  the  usufructuary,  like  those 
of  the  owner,  are  indefinite,  and  in  this  respect  it  should  be 
regarded  as  a  mode  of  ownership,  like  a  life  estate  in 
English  law. 
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79.  It  is  stated  that  a  servitude  could  he  acquired  ''^ pactionibus 
atque  stipulationibus.^^  Explain  fidlij.  Could  a  servitude  he 
transferred  ? 

Hoit\  in  the  time  of  Justinian,  could  a  right  of  tvay  he 
created  ? 

A  pact  was  an  agreement  which  by  itself  was  not  enforce- 
able by  action.  A  stipulation  was  an  agreement  which  the 
law  enforced,  being  the  chief  formal  contract  of  Eoman  Law. 
In  creating  a  servitude  the  pact  would  state  the  nature  and 
conditions  of  the  rights,  and  the  stipulation  would,  by  fixing 
a  penalty  in  default  of  the  pact  not  being  adhered  to,  make 
the  whole  arrangement  enforceable  (Ortolan  II.,  461).  It 
is  not  certain  that  even  such  an  arrangement  would  be 
sufficient  of  itself  to  create  a  servitude,  which  was  a  ius  in 
rem ;  probably  a  quasi-delivery  would  also  be  necessary. 
Praedial  servitudes  could  not  be  transferred  except  together 
with  the  land  to  which  they  were  appurtenant.  Personal 
servitudes  also  were  not  transferable  in  early  Eoman  Law, 
but  in  later  times  a  usufruct  could  be  sold  or  leased. 

In  the  time  of  Justinian  a  right  of  way  could  be  created  : 
(1)  by  prescription ;  (2)  by  deductio ;  (3)  by  pacts  and 
stipulations  with  quasi-traditio ;  (4)  by  will. 

80.  How  could  Ususfructus  he  created?  In  what  various 
ways  could  it  terminate  f 

Creation. — (1)  By  conveying  the  nuda  proprietas  and 
reserving  the  servitude  ;  (2)  by  conveying  the  usufruct  and 
reserving  the  nuda  proprietas  ;  (3)  by  legacy  ;  (4)  by  express 
enactment  (lege) ;  (5)  by  agreements  and  stipulations ;  (6)  (in 
early  Koman  Law)  by  in  iure  cessio  (but  not  by  rnancipatio). 

Termination. — (1)  By  death,  or,  in  the  case  of  a  corpora- 
tion, after  lapse  of  one  hundred  years ;  (2)  by  capitis 
deminutio  maxima  or  media  of  the  donee ;  (3)  by  cession ; 
(4)  by  not  using  it  according  to  the  terms  on  which  it  was 
granted;  (5)  by  consolidatio,  i.e.  the  holder  of  the  servitude 
acquiring  the  nuda  proprietas ;  (6)  by  loss  or  destruction  of 
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the  thing ;  (7)  by  expiration  of  the  time  or  fulfilment  of  the 
condition  for  or  on  which  it  was  granted. 

81.  In  ivhat  respects  were  the  rights  comprised  in  usiis  less 
than  tJwse  comprised  in  ususfrnctus  ? 

The  usnarius  had  less  extensive  rights  than  the  ususfruc- 
tuarins.  He  had  nothing  but  the  use.  In  the  case  of  a  farm 
he  could  only  use  it  for  occupation  and  take  such  things 
as  were  necessary  for  his  daily  use,  such  as  vegetables, 
fruit,  wood,  straw,  and  perhaps  wine  and  oil.  In  the  case 
of  a  house,  he  could  dwell  there  himself  but  could  not  transfer 
the  right  to  another,  and  it  was  doubted  whether  he  could 
even  entertain  guests.  In  the  case  of  a  slave,  the  usuarius 
could  use  his  labour  and  service  only  in  person ;  he  could 
not  transfer  him  to  another,  and  similarly  where  the  use 
was  of  a  beast.     He  had  no  power  of  alienation. 

On  the  other  hand,  the  ususfructuarius  had  not  only  all 
the  rights  of  the  usuarius,  but  he  could  enjoy  the  fruits, 
work  pits  and  mines,  hunt  and  fish,  and  take  the  rent  of  the 
house  if  let.  If  the  usufruct  was  over  a  slave  the  usu- 
fructuary could  take  the  results  of  the  slave's  labour,  but 
not  his  offspring ;  but  the  young  of  animals,  on  the  other 
hand,  as  well  as  their  milk,  hair,  and  wool,  belonged  to  him. 

82.  What  rights  tvere  acquired  hy  Superficies  and  Usus  respec- 
tively /  Could  the  rights  be  transferred  hy  the  holder  to  third 
parties  ? 

Superficies  was  the  right  to  the  enjoyment  of  a  building 
for  ever,  subject  to  the  payment  of  rent.  The  superficiarius 
had  the  right  of  using  and  profiting  by  the  building,  and  of 
deaUng  with  it  by  alienation  or  pledging,  in  the  same  way 
as  the  empliyteuUi  had  of  the  land  which  was  held  by  him. 

Usus  was  the  right  of  using  the  property  of  another 
without  enjoying  its  fruits.  The  rights  of  the  usuarius  were 
restricted  to  his  own  personal  use  ;  it  was  even  doubtful 
whether  he  could  entertain  a  guest.  He  could  not  let  any 
part  of  the  property  to  another  or  transfer  his  rights  therein. 
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The  holder  of  the  Huperficies  could  transfer  the  whole  or  part 
of  his  rights. 

83.  Say  tvhat  you  know  of  the  development  of  the  tenure  called 
Emphyteusis,  and  show  in  what  respects  the  legal  position  of  the 
Emphyteuta  differed  from  that  of  (a)  a  usufructuary,  (b)  an 
ordinary  lessee  for  years  {conductor  fundi). 

Emphyteusis  was  the  right  of  exercising  full  rights  of 
ownership  over  the  property  of  another  for  a  long  period, 
subject  to  the  payment  of  a  yearly  rent  {pensio  or  canon) 
and  to  forfeiture  under  certain  conditions.  It  originated  in 
a  custom  by  which  lands  taken  in  war  were  leased  for  a  long 
term  or  in  perpetuity  by  the  State,  subject  to  a  vectigal  or 
rent,  and  such  lands  were  called  agri  vectigales.  This  system 
was  adopted  by  municipalities,  and  ultimately  by  private 
individuals,  and  the  tenure  thus  created  was  termed  emphy- 
teusis. Zeno  constituted  emphyteusis  a  particular  form  of 
contract  enforced  by  a  distinct  action,  thus  putting  an  end  to 
the  controversy  existing  among  the  jurists  as  to  whether  it 
was  a  contract  of  sale  or  of  hiring.  The  agreement  (if  any) 
between  the  parties  was  to  prevail ;  but  if  none,  then  total 
destruction  of  the  property  terminated  the  contract,  but 
partial  loss  fell  on  the  tenant. 

Rights  of  the  Emphyteuta. — (1)  All  those  possessed  by 
a  ususfructuarius  •  (2)  power  of  disposition  ;  (3)  power  to 
create  servitudes ;  (4)  power  of  alienation,  subject  to  the 
owner's  right  of  pre-emption ;  (5)  transmission  of  his  rights 
to  his  heirs ;  (6)  a  real  action  to  protect  his  rights. 

Liabilities ^of  the  Emphyteuta. — (1)  To  pay  the  rent; 

(2)  to  be  evicted  if  the  rent  were  in  arrear  for  three  years ; 

(3)  to  manage  the  property  so  as  not  to  impair  its  value; 

(4)  to  bear  partial  loss,  unless  otherwise  agreed. 

The  Emphyteuta  had  much  wider  rights  than  the  usu- 
fructuary. He  could,  for  example,  alter  the  character  of 
the  land,  provided  he  did  it  no  permanent  injury.  His 
rights  were  heritable,  and  alienable  either  inter  vivos  or  by 
will.     He  could  effect  a  mortgage  over  the  land,  or  servitudes 
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for  the  lengths  of  his  interest.  Further,  he  was  not  bound 
as  was  the  usufructuary  to  deal  with  the  property  as  a  bonus 
imterfamilias . 

As  compared  with  the  conductor  fundi,  the  Emphyteuta  had 
a  ius  in  rem,  whereas  the  conductor  had  only  a  right  in 
personam.  The  conductor,  if  evicted,  could  not  bring  an 
action  to  recover  possession.  His  only  remedy  was  against 
the  locator  for  damages  for  breach  of  his  contract  to  give 
quiet  enjoyment. 

84.  Comioare  Ususfrmtus  and  Emphyteusis.  *'  Usufruct  tvhich 
is  710 1  granted  to  a  private  individual  only  lasts  thirty  years  " 
{Code  Civil  of  France).     Compare  ivith  Roman  Law, 

See  83. 

This  rule  did  not  apply  in  Eoman  Law.  A  usufruct  lasted 
(failing  any  arrangement  to  the  contrary)  for  the  life  of  the 
usufructuary,  but  it  never  exceeded  it.  If  possessed  by  a 
municipality  it  lasted  100  years,  that  being  the  supposed 
maximum  duration  of  life. 

85.  Wttat,  in  the  time  of  Justinian,  ivere  the  rights  and  duties 
of  a  creditor  tvho  had  received  a  mortgage  or  pledge  to  secure 
[Hujment  of  the  debt  due  to  him  ? 

Rights  of  the  mortgagee. — (1)  To  obtain  possession  of 
the  property ;  (2)  to  sell  it  after  giving  two  years'  notice  to 
the  debtor  to  pay  the  debt  (or  such  other  notice  as  the 
agreement  specified)  ;  (3)  to  pay  himself  and  hand  the 
balance  of  the  proceeds  to  the  debtor ;  (4)  if  no  purchaser 
could  be  found,  to  have  the  property  adjudged  to  him  after 
two  years'  notice  of  such  intention  ;  (5)  absolute  foreclosure 
at  the  expiration  of  a  further  two  years,  unless  meanwhile 
the  debtor  redeemed  the  property. 

Duties  of  the  mortgagee. — (1)  To  deliver  up  possession 
of  the  property  (in  the  case  of  pignus)  to  the  debtor  upon 
payment  of  principal  and  interest ;  (2)  to  account  for  the 
balance  of  purchase  money  if  he  exercised  his  power  of  sale, 
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after   deducting   debt   and  interest ;    (3)   to  exercise  exacta 
(Uligentia. 

86.  Give  a  hrlef  sketch  of  the  history  of  Roman  mortgage. 

Three  forms  of  mortgage  existed  in  Eoman  Law  at  various 
times — 

(1)  By  7nancipatio  with  a  collateral  agreement  (Fiducia) 
by  the  creditor  to  reconvey  the  thing  mortgaged  upon  the 
payment  of  the  debt  at  the  time  agreed.  Here  the  debtor 
conveyed  out  and  out  the  ownership  and  the  possession  of 
the  security  to  his  creditor.  The  objections  to  this  were : 
{a)  that  the  creditor  might  dispose  of  the  property  or  might 
become  insolvent  and  so  be  unable  to  return  it ;  (b)  that 
he  might,  in  breach  of  trust,  refuse  to  take  payment  of 
the  debt,  and  so  retain  the  property ;  (c)  that  the  debtor 
was  deprived  of  both  ownership  and  possession.  It  appears 
to  have  been  confined  to  a  mortgage  of  res  mancipi. 

(2)  Pignus.  Where  a  security  had  been  delivered  to  the 
creditor  with  an  agreement  for  re-delivery  on  payment  of  the 
debt,  the  Praetor  at  an  early  period  gave  an  action  in  factum 
to  enforce  the  obligation.  This  was  replaced  in  time  by  an 
action  in  ins,  the  actio  ])igneraticia,  and  resulted  in  the  pignus 
becoming  the  general  form  of  mortgage,  the  fiduciu  going  out 
of  use  (see  Cuq.  I.  636,  637). 

In  pignus  the  creditor  had  only  possession  of  the  thing, 
and  had  to  take  good  care  of  it  until  delivery.  The 
security  was  not  conveyed  so  as  to  pass  the  property  in  it, 
but  the  creditor  was  given  possession  of  the  thing.  This 
was  a  disadvantage,  because  the  debtor  was  prevented  from 
using  his  property.     Subsequently  the  praetor  introduced — 

(3)  Hypotheca,  a  form  of  security  by  which  the  debtor 
agreed  that  he  should  hold  certain  things  as  security  for  the 
due  discharge  of  his  debt.  Neither  property  in,  nor  posses- 
sion of,  the  security  passed  to  the  creditor.  A  praetor  named 
Servius  first  gave  effect  to  this  by  introducing  an  actio 
Serviana  in  favour  of  a  landlord  who  sought  to  take  the 
farm-stock  of  his  tenant  for  rent  due  under  the  terms  of  an 
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agreement  that  such  stock  should  be  held  as  security  for 
the  rent.  It  was  subsequently  extended  by  the  actio  qvasi- 
Serviana  to  all  cases  where  any  property  w^as  held  as  security 
for  any  debt. 

87.  Distinguish  hijpotheca  from  the  other  forms  of  security 
known  to  the  Roman  Lati\  pointing  out  the  advantages  tvhich 
were  jJecidiar  to  if.     Give  some  examples  of  Tacit  Hypothec. 

For  the  distinction,  see  86. 

Examples  of  tacit  hypothec.  Over  the  w^hole  of  the 
property  of  the  debtor  the  following  existed  : — ^That  of  the 
FiscKs  for  debts  arising  from  taxes  and  contract ;  of  the  hus- 
band for  the  dos,  if  evicted ;  of  the  wife  for  restitution  of 
the  dos  ;  of  pupils  and  minors  for  defaults  of  guardians ; 
of  children  under  potestas  over  their  father's  property  in 
respect  of  the  property  coming  to  them  on  the  mother's 
side ;  of  legatees  and  fideicommissarii  for  payment  of  legacies 
and  trusts. 

Over  certain  specified  property  existed :  The  Urban 
Hypothec  which  a  landlord  had  over  the  furniture  and 
articles  for  personal  use  in  a  dwelling-house,  granary,  inn, 
or  threshing-floor  let  to  a  tenant;  but  it  did  not  apply  to 
farms.  The  Rural  Hypothec  existed  over  crops  of  the 
tenant,  but  not  over  other  things  except  by  agreement. 
Other  instances  were :  that  possessed  by  a  person  who  lent 
money  expressly  to  build  a  house,  in  which  case  he  had 
an  implied  hypothec  over  the  house ;  that  possessed  specially 
by  pupils  over  property  bought  by  the  tutors  with  their 
money ;  and  that  possessed  by  bankers  over  immovables 
bought  with  money  advanced  by  them. 

3.  Modes  of  acquiring  Property. 

88.  Classify  and  explain  briefly  the  various  methods  of  acquir- 
ing Dominium  under  the  Tus  Civile  and  the  Jus  Gentium 
respectively. 
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Enumerafe   the  different   methods  hij    which  things  coidd  be 
acquired  Per  Universitatem. 

Single  things  could  be  acquired  by : 

Mancipatio 

Oessio  in  iure 

Usucapio  1       Ex  iure  civil i  or  adquisitio 

Traditio  (  civilis, 

Adiudicatio 

Lex 

Occupatio 

Access  io 


Frmiuum  percenlio  ^* ''«"  S""""""'  °'"  "'huMio 

Fr^scriptw  rmhiralis. 

Traditio  y 

Universalities  of  things  {iiniversitates  rerum)  were  acquired 
by: 

Testamentary  succession ; 

Intestate  succession ; 

Adrogation  ; 

Bonorum  venditio  (sale  of  a  debtor's  estate) ; 

Forfeiture  under  the  Sc.  Claudianum. 

Addictio  bonorum  libertatis  causa. 

Adquisitio  civilis  was  acquisition  of  property  by  virtue 
of  the  ills  civile,  i.e.  by  one  of  the  modes  recognised  and 
effectuated  by  the  civil  law.  Such  modes  were  available 
only  to  Eoman  citizens  and  persons  having  commercium. 
Adquisitio  naturalis  was  acquisition  by  virtue  of  the  ins 
gentium ;  that  is,  by  such  modes  of  acquisition  as  were  not 
peculiar  to  Eoman  citizens,  but  which  were  recognised  as 
applying  to  all  men,  citizens  and  non-citizens.  Dominium 
civile  and  naturale  :  Both  terms  meant  legal  ownership, 
the  only  difference  being  the  manner  in  which  the  dominium 
was  acquired  :  If  by  the  methods  of  the  ius  civile,  it  was 
called  civile;  if  by  natural  method^  (e.g.  occupatio),  it  was 
termed  naturale. 
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89.  Describe  Mamipatw  and  In  inre  cessio  as  modes  of 
acquisition. 

Mancipatio  was  a  fictitious  sale,  a  ceremony  only  available 
to  Eoman  citizens  and  other  persons  having  commercitim, 
and  in  respect  of  certain  kinds  of  property.  It  required 
not  less  than  five  witnesses,  and  also  a  /ibripens  or  balance 
holder,  all  these  persons  being  Eoman  citizens  above  the 
age  of  puberty.  The  purchaser  pronounced  certain  formal 
words  {e.g,  on  the  conveyance  of  a  slave  :  Hum  ego  hominem 
ex  iure  qiiiritium  meum  esse  aio,  isque  mihi  emptus  sit  hoc 
sere  seneaque  libra).  He  then  struck  the  scale  with  a  piece  of 
bronze,  which  he  delivered  to  the  vendor  by  way  of  purchase 
money. 

In  iure  cessio  was  a  surrender  in  a  fictitious  suit  or 
vindicatio.  It  took  place  before  a  magistrate,  e.g.  the 
prastor  at  Eome  or  the  prseses  of  a  province.  The  person  to 
whom  the  object  w^as  to  be  conveyed  laid  formal  claim  to  it, 
saying  [e.g.  in  the  case  of  a  slave) :  ffimc  ego  hominem  ex 
iure  qiiiritium  meum  esse  aio.  The  former  owner  not 
contesting  the  claim,  the  magistrate  awarded  the  slave  to 
the  claimant. 

90.  For  ivhat  2Jurposes  ivere  Mancipatio  and  In  iure  cessio 
employed  in  the  time  of  Gains  ?  Explain  why  a  slave  might 
lujjuirefor  his  owner  by  mancipatio,  but  not  by  in  iure  cessio. 

The  two  civil  modes  of  acquisition  of  res  singulse  in  the 
time  of  Gaius — both  obsolete  before  the  time  of  Justinian — 
were  MancipatiOt  which  had  become  before  Gains'  time 
"  imaginaria  quaedam  vendition'  and  In  iure  cessio  —  "an 
adaptation  of  the  legis  actio  per  vindicationem  to  conveyancing 
purposes,  depending  for  its  operation  on  the  collusive  admis- 
sion by  the  defendant  of  the  supposed  plaintiff's  claim  " 
(Poste,  p.  136). 

(i)  Mancipatio  was  used  for — 

(a)  Conveyance  of  res  mancipi  (including  rural  prasdial 
servitudes  (G.  II.  29) : 
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(1)  to  transfer  ownership ; 

(2)  to  create  a  mortgage. 

(b)  Various  "  conveyances"  of  free  persons  : 

(1)  noxal  surrender  of  iifiliusfamiUas ; 

(2)  emancipation ; 

(3)  adoption ; 

(4)  coemption  (with  certain  differences  of  form). 
{c)  Test  amentum  iw  ses  et  Ubram. 

(ii)  In  iure  cessio  could  be  used  for — 
{a)  conveyance  of  res  mancipi  and  res  ?iec  maiwipi  (Ulp. 
XIX.  9). 

[h)  Conveyance  of  res  incorporates,  viz. — 

(1)  rural  and  urban  praedial  servitudes  ; 

(2)  usufruct  (if  of  land,  only  *'  in  Italico  solo  ") ; 
.    (3)  hereditas  legitima  (G.  II.  34-37). 

(4)  tutela  legitima  midierum  (G.  I.  168). 
{())  Manumissio  vindicta. 

(d)  Emancipation. 

(e)  Adoption. 

N.B. — In  iure  cessio  was  the  only  way  in  which,  under 
the  earlier  law,  most  servitudes  could  be  created  (for  real  and 
apparent  exceptions  see  G.  II.  31-33),  and  the  only  way  in 
which  a  hereditas  and  a  tutela  ("  legitima  "  in  each  case)  could 
be  transferred.  The  use  of  the  word  legitimus  shows  that  in 
iure  cessio^  as  applied  to  the  purposes  in  question,  is  later 
than  the  XII  Tables;  the  latter  seem  to  have  contained 
some  such  maxim  as  "  Confessus  pro  iudicato  estj"  and  it  is 
probable  that  what  afterwards  became  a  general  means  of 
conveyance  was  first  employed  for  purposes  of  manumission 
(Livy,  II.  5),  I.e.  as  a  fictitious  suit  to  determine  a  question 
of  status  (Sohm,  58,  59). 

(iii)  Gains  tells  us  (II.  25)  that  where  mancipatio  and  in 
iure  cessio  were  both  available,  the  former  was  almost 
universally  preferred  as  being  the  simpler;  this  would  be 
in  conveying  res  mancipi  or  creating  a  rural  praedial  servi- 
tude. In  emancipation  and  adoption  both  processes  wera 
necessary. 
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Slaves  and  other  persons  alieni  iuris  could  not  acquire  for 
anybody  by  in  iiire  cessio ;  for  since  they  were  legally  in- 
capable of  owning  property,  anything  in  the  nature  of  a 
"  vindicatio "  was  technically  impossible.  In  the  case  of 
mancipation  a  slave  could  make  acquisitions  for  his  master  by 
stating  his  claim  in  the  modified  formula  given  by  Gains 
(III.  167).  [See  G.  II.  87  and  96,  with  Poste's  note  on  the 
passage  last  mentioned.] 

91.  TMstinguish  and  explain  Usucapio  and  Prsescriptio. 
In  lohal  respects  may  both  be  contrasted  with  limitation  of 
actions  ? 

(1)  Usucapio. — A  mode  of  acquisition  by  lapse  of  time, 
authorised  by  the  XII  Tables  for  the  purpose  of  curing  the 
defects  of  an  informal  conveyance.     For  conditions,  see  92. 

(2)  Possessio  longi  temporis  [Prsescriptio). — k  mode  of 
acquiring  property  by  lapse  of  time  introduced  by  the  praetors 
to  protect  the  possessory  title  of  those  who,  not  being  Eoman 
citizens,  could  not  acquire  by  usucapio,  or  to  give  a  title  to 
property  w^hich  was  not  the  subject  of  quiritary  ownership. 
At  first  it  only  operated  by  way  of  limitation  of  action,  being 
a  defence  available  to  the  possessor  against  any  one  claim- 
ing the  property.  It  subsequently  came  to  be  regarded  as 
a  mode  of  acquiring  ownership.  Its  requisites  were  in  the 
time  of  Justinian  :  [a)  Possession  bona  fide  and  ex  iusia  caum ; 
(b)  no  vitium  affecting  the  thing  (as,  for  instance,  where  the 
thing  was  a  res  furtiva)  ;  (c)  lapse  of  time,  namely :  three 
years  for  movables  ;  ten  years  for  immovables,  if  the  parties 
lived  in  the  same  province ;  twenty  years  if  they  lived  in 
different  provinces. 

(3)  Possessio  longissimi  temporis. — In  the  time  of 
Justinian,  possession  for  a  very  long  time,  i.e.  thirty  years 
when  the  property  was  not  obtained  ex  iusta  causa,  and  forty 
years  in  the  case  of  ecclesiastical  property,  gave  ownership 
to  the  possessor. 

Distinction  between  Usucapio  and  Praescriptio. — (1) 
Usucapio   operated    by    civil   law ;    prsescriptio    operated   by 

R.L.  H 
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the  prtetoriari  law ;  (2)  u^sacaplo  gave  quiritary  dominium  ; 
prsescrijjfio  gave  praetorian  possession ;  (3)  usucaplo  was 
interrupted  only  by  the  judgment  in  an  action ;  pnescriptio, 
being  merely  a  defence,  did  not  avail  unless  the  time  had 
elapsed  before  the  litis  confesfa/io,  or  joinder  of  issue ; 
(4)  usucapio  carried  with  it  all  the  liabilities  of  the  thing ; 
preescriptio  gave  possession  free  from  incumbrances. 

In  the  time  of  Justinian  the  distinctions  between  different 
lands  and  different  kinds  of  ownership  were  obsolete,  and 
usucapio  and  prdescriptio  became  merged;  but  the  former 
term  was  sometimes  applied  to  designate  the  acquisition  of 
movables  in  three  years.     Prsescriptio  then  gave  dominium. 

Usucapio  and  also,  in  later  law,  PrsescripHo  cured  defects 
of  title  and  made  him  owner  who  would  not  otherwise 
have  been  such :  whereas  statutes  limiting  the  bringing 
of  actions  do  not  extinguish  the  right,  they  only  bar  the 
remedy. 

92.  What  conditions  were  necessary  to  the  acquisition  of 
property  hy  Usucapio  ? 

To  meet  what  practical  difficulties  was  this  mode  of  acquisition 
cdlowed  ? 

The  object  of  usucapio  was  to  confirm  defective  titles  to 
property.     Its  requirements  were : 

I.  Possession  bond  fide  and  ex  iusta  causa  {i.e.  by  one  of 
the  recognised  modes  of  transfer) ; 

II.  The  thing  must  not  be  vitiosa,  i.e.  illegally  acquired ; 

III.  There  must  be  capacity  for  quiritary  ownership  on 
the  part  of  the  possessor ; 

IV.  Possession  must  be  held  for  two  years  if  the  property 
be  immovable,  and  one  year  for  other  things. 

This  mode  of  acquisition  was  introduced  to  cure  defects 
arising  from  informal  conveyances,  e.g.  where  a  res  mancipi 
was  conveyed  by  mere  traditio,  such  a  transaction  was 
invalid  to  pass  the  property  by  the  ius  civile,  but  the  defect 
in  title  might  be  cured  by  Usucapio. 
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93.  Didiiiguish  Usucapion  and  Prescription.  On  what 
general  principles  do  you  justify  the  effect  of  lapse  of  time  upon 
the  acquisition  and  the  loss  of  legal  rights  ? 

Both  Usucapion  and,  in  later  Roman  Law,  Prescrip- 
tion, were  methods  of  acquiring  a  title  by  uninterrupted 
possession  for  a  certain  period.  Usucapion  required  one 
year's  possession  in  the  case  of  movables,  and  two  years' 
possession  in  the  case  of  immovables.  For  Prescription, 
three  years'  possession  was  required  in  the  case  of  movables, 
and  ten  years  (or,  if  the  owner  lived  in  a  different  province, 
twenty  years)  in  the  case  of  immovables.  In  its  origin, 
however,  prescription  operated  only  as  a  defence,  by  way  of 
limitation  of  action. 

Both  required  that  the  possession  should  be  (a)  ex  iusta 
rausa,  (b)  bona  fide,  and  (c)  without  interruption.  But,  in 
addition  to  the  difference  in  the  periods  required,  as  above 
stated : 

(1)  Usucapion  was  only  competent  to  those  having  com- 
mercium  and  only  to  things  to  which  the  ius  Itcdicum  applied ; 
while  prescription  was  in  force  in  the  provinces. 

(2)  Usucapion  conferred  ownership,  but  subject  to  any 
incumbrances  to  which  the  thing  was  subject ;  while  pre- 
scription availed  against  incumbrancers  who  had  not  asserted 
their  rights  for  the  requisite  period. 

(3)  Usucapion  was  not  interrupted  by  the  commencement 
of  an  action.  It  might  be  completed  at  any  time  before 
judgment.  Prescription  was  interrupted  by  the  bringing  of 
an  action. 

The  general  principles  on  which  lapse  of  time  is  allowed 
to  constitute  a  title  are  :  (1)  that  security  in  the  enjoyment 
of  property  would  be  seriously  impaired  if  no  limitation  of 
time  were  put  on  the  assertion  of  rights  of  ownership ;  (2) 
the  difficulty  and,  in  most  cases,  the  impossibility  that  would 
otherwise  arise,  of  proving  ownership  where  the  title  was 
derivative,  where  the  ownership  had  been  acquired  from 
some  preceding  owner,  e.g.  by  sale,  gift,  etc. 
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94.  "  User  as  of  right,''*  says  a  writer  on  the  English  Laio 
of  Prescription^  "  can  hest  be  explained  hg  reference  to  the 
Roman  phrase  '  Nee  vi  nee  clam  nee  precario.'  "  What  does 
the  p)hrase  mean  in  Roman  Laio  ? 

By  Roman  Law  it  was  essential  that  the  object  of 
usucapion  should  be  free  from  taint  or  vice.  By  the  law  of 
the  XII  Tables  and  the  lex  Atinia  stolen  property  could 
not  be  so  acquired,  either  by  the  thief  or  any  one  else,  and 
by  the  lex  lulia  et  Plautia  the  same  disability  was  attached 
to  lands  possessed  by  force  (yi).  It  was  also  essential  that 
there  should  be  hona  fides  on  the  part  of  the  holder,  and  this 
could  not  exist  if  he  was  holding  secretly  (clam).  Further, 
the  possession  must  be  adverse,  and  this  was  inconsistent 
with  precarium,  i.e.  a  tenancy  at  will. 

95.  Explain  clearly  the  meaning  and  extent  of  the  require- 
ments of  bona  fides  and  iusta  causa  {or  iustus  titulus)  in  the 
Roman  Law  of  Usmapion. 

The  possessor  at  the  time  of  obtaining  possession  must 
bona  fide  beUeve  that  the  person  from  whom  he  received 
the  thing  was  the  lawful  owner  of  it.  A  belief  arising  from 
a  mistake  in  law  would  not  avail  him,  but  if  the  mistake 
w^as  one  of  fact,  and  such  as  to  be  excusable,  time  would  run 
in  his  favour.  In  three  cases,  however,  bona  fides  was  not 
required  : 

(1)  Usucapio  pro  herede,  by  which  property,  either 
movable  or  immovable,  belonging  to  an  inheritance  could 
be  acquired  after  one  year,  although  the  possessor  was  not 
the  proper  heir.  This  was  aboHshed  by  a  senatusconsultum 
in  the  time  of  Hadrian. 

(2)  Usureceptio  ex  fiducla.— So  also  where  the  origmal 
owner  of  a  thing  given  to  another  to  hold  for  him  fidmi^ 
causa,  had  obtained  possession  of  it;  but  if  the  thing  had 
been  pledged,  the  new  possession,  if  acquired  at  the  request 
of  the  pledgor,  would  not  count. 

(3)  Usureceptio  ex  p^gBdia^ailiaiA^^e  owner  of  a  thing 
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mortgaged  to  the  State  and  sold  for  non-payroent  of  the 
mortgage  debt,  could  acquire  the  thing  by  usucapion  against 
the  purchaser  if  he  could  hold  possession  of  it  for  a  year,  if 
a  movable,  and  two  years,  if  an  immovable. 

It  was  also  necessary  that  the  possessor  should  have 
obtained  the  thing  iusta  causci^  that  is,  he  must  have 
acquired  by  some  title  recognised  by  law,  e.g.  sale,  gift,  etc. 
A  mistaken  belief  that  possession  had  been  so  acquired  would 
not  suffice. 

96.  Explain  and  illustrate  the  folloiving  texts  : — 

[a)  "  Diutina  possessio  qiise  2yrodesse  coeperat  defuncto  et  heredi 
et  bonorum  possessoi'i  continuatur,  licet  ipse  sciat  prsedium 
alienum  "  (J.  II.  6.  12). 

(h)  "  Sed  aUquando  etiamsi  maxime  quis  bona  fide  alienam 
rem  possideat^  non  tamen  illi  usumpio  procedit  "  (G.  II.  45). 

(r)  "  Rursus  ex  contrario  accidity  ut  qui  sciat  alienam  rem 
sepossidere  usucapiat  "  (G.  II.  52). 

(d)  ''Nemo  sibi  causam  i^ossessionis  mutare  potest''  (D.  41. 
5.2). 

(e)  ''Error  antem  falsde  causae  usiwapionem  non  par  if' 
(J.  II.  6.  11).     Exp)lain  the  nature  of  iusta  causa. 

(/)  "  In  rebus  mobilibiis  non  facile  procedit  ut  bonse  fidei 
2)ossessori  usucapio  competat "  (J.  II.  6.  3). 

(ft)  Heirs  and  bonorum  possessores  were  regarded  under  the 
old  law  as  continuing  the  persona  of  the  deceased  pater- 
familias,  and  so  were  fictitiously  identified  with  him  even  for 
purposes  of  usucapion  ;  e.g.  if  Titius  acquired  a  slave  by 
traditio  with  bona  fides  three  months  before  death,  the  slave 
would  belong  to  the  heir  iure  Quiritium  after  nine  months' 
possession  by  the  latter,  even  though  he  were  aware  that  the 
title  of  Titius  was  defective.  Conversely,  if  Titius'  possession 
was  mala  fide  at  the  outset,  not  only  could  the  heir  not 
reckon  the  three  months  in,  but  he  could  not  himself  acquire 
the  slave  by  usucapion,  even  if  his  own  possession  had 
commenced  bona  fide. 
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(/y)  The  exclusion  of  usucapion  in  such  cases  is  due  to 
one  of  two  possible  causes  :  (i)  The  thing  which  we  have 
possessed  is  not  in  its  nature  capable  of  being  the  subject 
of  dominion,  e.g.  a  free  person,  or  a  res  sacra  ;  (ii)  The  mode 
in  which  it  has  come  into  our  possession  is  such  as  to  pre- 
clude the  legal  possibility  of  usucapion,  e.g.  it  is  a  res  furtiva 
or  vipossessa  (XII  Tables,  lex  Atinia,  lex  lulia  et  Plautia). 

(c)  The  fact  that  the  statement  in  the  text  should  have 
been  true  at  any  period  of  Eoman  law  is  sufficiently  remark- 
able ;  still  more  so  is  the  example  given  by  Gaius.     A  vacant 
herediias   could   be  acquired   by  any  one   after   one   year's 
usucapion   (or  rather  "piracy,"   the  possessor   in   this  case 
being  colledi  prsedo).     In  the  early  law,  if  there  wasi  no  heres 
necessarius  {i.e.  an  heir  who  was  legally  obliged  to  enter), 
this  was  always  possible ;  the  object  no  doubt  was  to  secure 
as  little  interruption  as  possible  in  the  performance  of  the 
family  sacra,  payment  of  creditors  of  the  deceased,  etc.     The 
period  was  one  year  and  not  two,  as  hereditas  was  regarded 
by  the  lawyers  as  an  abstraction  apart  from  its  constituent 
parts,  and  therefore  did  not  come  under  the  "  Usus  auctoritas 
fundi  biennium  esto"  of  the  XII  Tables,  but  was  one  of  the 
"  res  ceterse."     This  ''  usucapio  lucrativa,"  as  it  was  called, 
was  robbed  of  its  full  effect  by  a  senahisconsidtum  (sc.  Juven- 
tianum  ?)  in  the  time  of  Hadrian,  under  which  the  real  heir 
might  at  any  time  recover  the  hereditas,  or  any  item  of  it, 
from    the   "  praedo " ;    the    latter,    however,    had    interdict 
possession  as  against  the  rest  of  the  world  except  the  heir. 
[Other   instances   of  "  Usucapio  lucrativa "   mentioned  by 
Gaius  (II.  59-61)  are  usureceptio  exfiduoia  and  usureceptio  ex 
wsediatura.'] 

(d)  A  man  cannot  change  the  legal  character  {causa)  of 
his  possession ;  e.g.  if  a  man's  title  is  bad  at  the  beginning 
of  his  possession,  no  mere  intention  on  his  part  will  make 
usucapion  possible.  "  The  rule  declares  that  a  person  who 
commences  his  possession  of  a  thing  in  the  character  of  a 
vendee  from  a  n  on -proprietor,  or  holds  it  as  lessee,  borrower, 
depositary,   shall  not   be   able,   on  the   death   of    the    true 
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proprietor,  to  accelerate  or  initiate  usucapion  by  merely 
professing  that  he  ceases  to  hold  in  his  former  character  and 
proceeds  to  hold  as  possessor  pro  hered",  or  pro  possessore'' 
(Poste,  154). 

{e)  A  mistake  as  to  the  title  of  one's  possession,  if  the 
title  is  vesWy  falsa,  precludes  usucapion ;  conversely,  usucapion 
will  operate  where  there  is  a  insta  causa  unknown  to  the 
purchaser  (see  Moyle's  note).  Exceptionally,  excusable 
error  of  fact  (fifuJus  pufativus)  may  support  usucapion;  e.f/. 
1  receive  a  cask  of  wine  on  my  birthday,  naturally  supposing 
it  to  be  a  present,  whereas  in  reality  it  has  been  delivered 
by  mistake  ;  here  usucapion  will  be  possible  (Sohm,  339,  n.  1). 
If  there  is  merely  a  mistake  as  to  the  causa,  which  is  in  any 
case  iusta,  the  rule  in  the  text  does  not  apply,  c.ff.  where  the 
transferor  means  to  give  and  the  transferee  to  buy.  ["  Iusta 
causa  "  means  acquisition  of  possession  by  some  mode  that 
would  normally  confer  ownership,  the  latter  being  wanting 
in  the  particular  case  owing  to  some  external  defect.] 

(/)  Usucapion  could  not  often  operate  in  the  case  of 
movables,  because  in  nearly  every  case  where  a  non-owner 
transferred  a  res  mobiUs  he  must  have  known  that  his  owner- 
ship was  not  genuine ;  property  thus  transferred  was  regarded 
as  stolen,  and  therefore  not  even  a  bo?ia  fide  possessor  could 
acquire  by  usucapion.  There  are,  however,  two  exceptions 
mentioned  by  Gaius  (II.  50) :  an  heir  who  sells  or  gives 
away  a  thing  lent  or  let  to  or  deposited  with  the  deceased, 
believing  it  to  belong  to  the  lureditas,  is  not  held  to  have 
committed  theft,  and  so  the  bona  fide  transferee  can  usucapt ; 
and  the  usufructuary  of  an  ancUla  who  sells  or  gives  away 
her  offspring  beheving  it  to  be  his  property  is  not  guilty  of 
theft,  with  the  same  results  :  '*  furtum  enim  sine  adfectu 
furandi  non  committitur." 

97.  What  rkaiKjes  did  Jasiiniaii  introduce  into  the  branch  of 
ifie.  law  relating  to  Usucapio  and  Possessio  Longi  Temporis  ? 

The  distinction  between  Italian  and  provincial  land  and 
between  quiritary  and  possessory  ownership  had  disappeared 
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in  Justinian's  day;  with  them  went  the  technical  distinc- 
tions between  vsiicapio  and  praescripfio  or  j^ossrsscO  long  I 
temporis.  Justinian  gave  ownership  to  the  person  who 
possessed  property  unaffected  by  vice,  which  he  had  obtained 
bonafifh  and  ex  imta  causa,  for  three  years  for  movables,  and 
ten  or  twenty  years  for  immovables,  according  to  whether 
the  parties  lived  in  the  same  province  or  not.  The  term 
usucapio  was  retained,  and  was  sometimes  used  to  denote  the 
acquisition  of  movables  in  three  years. 

98.  Consider  the  following  case,  giving  reasons  for  your  con- 
clusions:— A  has  lent  B  a  silver  cup.  After  B's  death  his 
heir,  thinking  the  cup  belonged  to  B,  made  a  gift  of  it  to  C. 
Eighteen  months  after,  A  demands  the  cup  from  the  heir,  and 

from  C.     Is  either  the  heir  or  C  liable  ? 

The  heir  acted  bona  fide,  and  was  not,  therefore,  guilty  of 
theft,  and  was  not  liable.  C  acquired  the  cup  bona  fide 
and  ex  iusta  causa  ;  his  possession  was  not  vitiosa ;  and,  con- 
sequently, prior  to  Justinian's  legislation,  he  would  acquire 
the  cup  by  usucapio.  After  Justinian's  legislation,  A  could 
recover  the  cup  from  C,  as  the  three  years  then  required  for 
usucapio  had  not  elapsed. 

99.  Whcd  were  tlie  requisites  of  acquiring  property  by 
Access io  ?    Illustrate  your  answer. 

Accessio  was  a  mode  of  acquisition  by  which  the  owner  of 
the  principal  thing  became  the  owner  of  the  accessory  thing  : 
meaning  by  the  latter  something  which  could  not  exist  with- 
out the  former,  or  which  existed  for  the  sake  of  the  former. 
(1)  The  person  acquiring  must  be  the  owner  of  the  principal 
thing  ;  there  must  be  a  mixing  or  an  attaching  of  the  acces- 
sory to  the  principal  of  such  a  nature  that  they  cannot 
be  readily  separated.  Examples  :  imperceptible  deposit  by  a 
river  on  a  man's  land ;  a  piece  of  A's  field  is  washed  away 
by  a  river  and  thrown  against  B's  bank,  the  piece  belongs  to 
A  until  it  becomes  attached  to  B's  bank  by  trees  or  plants 
striking  root  into  B's  land ;    A's  corn  thrown  on  B's  field 
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belongs  to  A,  until  it  becomes  attached  to  the  land  by 
striking  root ;  writing  accedes  to  the  paper  on  which  it  is 
written ;  buildings  accede  to  the  land ;  but  an  exception 
occurred  in  the  case  of  pictures,  which  were  regarded  as  the 
principal,  and  the  tablets,  upon  which  they  were  painted, 
were  the  accessories,  so  that  the  painter  became  owner  of  the 
tablet. 

100.  "  Omne  quod  indedificatur  solo  cedit."'  Explain  the 
maxiniy  and  show  in  tchat  cases  and  upon  what  princi2'>les 
comjjensation  might  he  due  in  respect  of  property  lost  throiajh 
the  operation  of  this  rule. 

Buildings  on  Land. — "  Everything  which  is  built  into 
the  soil  becomes  part  of  it."  A  house  erected  upon  land 
becomes  part  of  that  land  so  as  to  make  the  owner  of  the 
land  the  owner  of  the  house  also.  At  the  same  time  it  was 
a  fiction  of  law  that  the  owner  of  the  materials  in  some 
cases  remained  their  owner,  so  that  (unless  otherwise  com- 
pensated) he  could  demand  them  back  on  the  building  being 
pulled  dowm. 

The  rules  relating  to  compensation  were  the  following  : 

I.  If  A  build  on  A's  land  ivith  the  matericds  of  B.  1.  If 
A  acted  Ijona  fide,  B  might  bring :  {a)  an  action  for  the 
materials  when  the  building  was  destroyed;  or  (^)  an  actio 
in  factum  for  the  value  of  the  materials.  2.  If  A  acted 
mala  fide,  B  might  bring  :  (ci)  an  actio  ad  exhibeadum,  by 
which  A  would  be  compelled  to  pay  the  value  of  the 
materials  in  default  of  production  ;  or  [b)  the  actio  de  tig  no 
iniunrto  for  double  the  value  of  the  materials  ;  or  (c)  might 
claim  the  materials  on  the  destruction  of  the  building ;  [d) 
if  A  had  taken  the  materials  in  circumstances  amounting 
to  theft,  B  could  also  bring  an  actio  furti  for  penalties,  and, 
as  an  alternative  to  the  other  actions,  a  condictio  furtiva. 

II.  A  builds  on  B's  land  vuth  tlie  matericds  of  A,  1.  If 
A  were  in  possession  of  the  land  and  acted  {a)  bona  fide, 
he  must  be  compensated  by  B  ;  (b)  mala  fide,  he  could  claim 
nothing,  but  might  take  such  materials  as  were  capable  of 
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being  taken  without  damage.  2.  If  A  were  not  in  possession 
and  acted :  (a)  bond  fide,  he  could  have  the  materials  on 
destruction  ;  (h)   maid  fide,  he  had  no  remedy  at  all. 

101.  What  are  the  rights  of  the  parties  in  tlie  folloivinfj  cases  ? — 

{a)  "  Si  quis  alienam  purpuram  intexuit  suo  vestimento  " 
(J.  II.  1.  26). 

(jb)  "  Si  flumen  partem  aliquam  ex  tuo  prdedio  resciderit  et 
ad  meum  p)rsedium  attiderit  "  (G.  II.  71). 

(p)  "  Si  quis  ex  alienis  spicis  frumentum  fecerit "  (J.  II, 
1.  25). 

{d)  "  Si  quis  in  aliena  tabula  pinxerit "  (J.  II.  1.  34). 

(e)  "  Si  quis  in  alieno  loco,  non  data  ad  hoc  opera,  sedfortuitu 
invenerit  {thesauros) "  (J.  II.  1.  39). 

(a)  The  independent  existence  of  A's  purple  is  lost  by  the 
closeness  of  its  combination  with  B's  garment ;  so  A  cannot 
bring  a  real  action  {vindicatio)  to  recover  it,  B  having  in  any 
case  acquired  it  by  accessio.  If  B's  possession  of  the  purple 
was  bona  fide,  A  can  only  recover  its  value  by  condictio  sine 
causa;  but  if  the  case  was  one  of  theft,  B  can  bring  the 
actio  furti  to  recover  double  damages  for  the  offence  com- 
mitted, as  well  as  a  condictio  furtiva  for  the  simple  value  of 
the  purple. 

(b)  The  owner  of  the  land  torn  away  by  the  river  retains 
his  rights  notwithstanding,  and  can  detach  his  land  from  the 
bank  to  which  it  has  been  carried ;  but  if  trees  swept  away 
with  the  land  take  root  in  adjoining  ground,  the  land  belongs 
from  that  time  to  the  owner  of  the  ground  in  question. 

(c)  As  the  wheat  cannot  be  reconverted  into  ears  of  corn, 
the  opinion  finally  adopted  was  that  the  maker  of  the  nova 
species  was  alone  its  owner.  The  person  to  whom  the  corn 
had  belonged  could  recover  its  value  by  condictio ;  and  if  there 
had  been  7nala  fides  on  the  part  of  the  user  of  the  materials, 
the  actio  furti  would  lie  as  well. 

(d)  This  case  is  a  peculiar  one.  A  painting,  as  a  poem, 
cannot  exist  without  the  substance  on  which  it  is  super- 
imposed, and  all  writings  are  treated  in  the  "  Institutes  "  as 
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accessory  to  the  parchment ;  yet  both  Gaius  and  Justinian 
decide  that  the  painter  acquires  the  tabula  by  accessio,  Paulus 
(D.  6.  1.  23.  3)  alone  expressing  a  contrary  view.  "  If  the 
painter  had  possession  of  the  tabula,  the  latter's  former 
owner  could  bring  only  a  zitilis  rei  vindicatio,  because,  in 
point  of  fact,  he  was  its  owner  no  longer :  and  even  then, 
if  the  painter's  possession  was  bona  fide,  the  latter  could 
meet  him  with  the  exceptio  doU,  or  plea  of  fraud,  if  he 
refused  to  pay  the  value  of  the  painting,  and  could  even 
exclude  the  action  altogether  by  himself  offering  to  pay  the 
value  of  the  board"  (Moyle). 

(e)  According  to  the  rules  established  by  Hadrian,  the 
finder  of  the  treasure  shares  it  equally  with  the  owner  of 
the  land ;  but  if  he  went  on  the  land  for  the  express  purpose 
of  searching,  he  takes  nothing,  and  the  whole  belongs  to 
the  owner  of  the  land.  The  same  rules  prevailed  in  the 
time  of  Justinian ;  but  it  appears  that,  at  some  period  in 
the  interval,  the  English  rule  vesting  treasure -trove  in  the 
Crown  was  established  at  Eome.     (See  Moyle's  note.) 

102.  What  is  said  in  Justinian's  Institutes  with  regard  to  the 
f (Mowing  matters  ? — 

(«)  llie  ownership  and  user  of  the  seashore  and  river-banlcs. 

(b)  The  ownership  of  trees  on  tlie  boundary  of  two  contiguous 
estates. 

(c)  The  liabilitg  of  a  ijerson  in  possession  of  the  land  of 
another  for  the  fruits  thereof. 

{d)  The  oivnership  of  a  swarm  of  l/ees. 

(d)  The  sea  is  a  res  communis,  and  so  is  the  seashore  up 
to  the  highest  tide-mark  of  winter  storms. 

Rivers  are  res  jmblicse,  and  so  there  is  a  free  right  of 
fishing ;  but  their  banks  belong  to  the  owners  of  the  riparian 
land. 

According  to  the  ius  gentium  there  is  ''  publicus  usus  "  in 
the  case  both  of  seashore  and  river-bank ;  nets  may  be  dried 
on  the  beach,  and  shelters  and  sheds  erected,  but  the  latter 
cannot  be  regarded  as  private  property  (on   the  principle 
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*'  omne  quod  inaedificatur  solo  cedit ").  On  the  same 
principle,  anything  built  on  a  river-bank  would  belong  to 
the  riparian  owner;  but  boats  may  be  fastened  or  cargoes 
landed  (J.  II.  1.  1-5). 

[b)  If  a  tree  planted  near  a  boundary  extends  its  roots  into 
the  lands  of  a  neighbour,  it  becomes  the  joint  property  of 
the  two  owners  (ib.  31).  But  if  the  soil  of  Titius  so  presses 
on  a  neighbour's  tree  that  the  tree  takes  root  in  Titius'  land, 
the  tree  will  belong  to  Titius  {ib.  id.).  The  jurists  seem  to 
have  considered  that  the  nourishment  drawn  from  the  new 
soil  made  it  a  "  new  tree,"  and  so  it  could  be  claimed  by  the 
owner  of  the  soil  by  occuprftio  (D.  41.  1.  26.  2).  If  a  river 
bear  away  a  portion  of  Maevius'  land,  and  unite  it  to  Titius' 
land,  any  trees  swept  away  with  it  which  take  root  in  land 
belonging  to  Titius  will  become  his  property  by  accpssio 
(J.  .11.  1.  21). 

{r)  If  the  possession  is  bona  fide  {i.e.  if  the  possessor  has 
obtained  the  land  by  a  "  iustus  titulus  "  from  one  whom  he 
believed  to  be  the  owner),  all  fruits  when  gathered  belong 
to  the  possessor  as  against  every  one  except  the  owner  of 
the  soil.  The  latter  can  claim  all  fruits  gathered  but  not 
consumed  (for  after  such  claim  further  possession  would  be 
mala  fide) ;  but  nothing  can  be  recovered  from  the  bona  fide 
Ijossessor  for  fruits  already  consumed,  though  a  mala  fide 
possessor  {i.e.  one  who  knew  all  along  who  the  owner  was) 
could  be  forced  to  give  the  value  even  of  f nidus  consumpti 
(J.  II.  1.  35,  and  Moyle's  note). 

{d)  A  swarm  of  bees  is  no  one's  property  until  it  has  been 
hived,  and  A  may  hive  a  swarm  on  B's  land  unless  the 
latter  prevent  A  from  entering.  (If  A  takes  a  swarm  on 
B's  land  against  the  latter's  will,  B  can  of  course  sue  A  for 
trespass,  but  the  bees  will  remain  A's  by  occiqmfio.)  When 
a  swarm  flies  from  the  hive,  it  belongs  to  the  owner  as  long 
as  it  is  in  sight  and  can  easily  be  pursued ;  otherwise  it  will 
belong  by  occupatio  to  the  first  person  that  takes  it.  These 
rules  follow  from  the  principle  "  Apium  natura  fera  est" 
(J.  II.  1.  14). 
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103.  What,  in  Roman  Laiv,  were  the  rights  of  riparian 
owners  ? 

The  owners  of  the  adjoining  lands  were  regarded  as  owners 
of  the  banks  of  a  river,  and  had  the  right  to  take  the  fruits, 
cut  the  rushes,  and  fell  trees ;  but,  in  the  case  of  a  public 
river  (that  is,  a  river  in  which  the  flow  of  water  is  con- 
tinuous as  opposed  to  an  intermittent  stream),  this  was 
subject  to  the  dominant  right  of  the  public  to  use  the  banks 
for  purposes  connected  with  navigation  or  passage.  Hence 
it  was  not  permitted  to  throw  a  private  bridge  across  the 
river  (D.  43.  12.  4)  or  to  make  an  unreasonable  diversion 
of  water  (D.  43.  20.  3.  1),  or  to  obstruct  the  navigation  of 
the  river  or  use  of  its  banks  (D.  43.  12.  1.  pr.).  If  a  river 
permanently  took  a  new  channel,  the  owners  of  the  lands 
adjoining  its  former  channel  acquired  property  in  the  latter. 
Also,  if  an  island  were  formed  in  a  river,  the  riparian  owners 
acquired  the  property  according  to  a  line  running  down  the 
centre  of  the  channel. 

104.  What  rules  applied  to  Specificatio  *  How  is  it  distin- 
yui shed  from  Confusio  and  Commixtio  ? 

Specificatio  was  a  mode  of  acquisition  arising  from  the 
making  of  a  new  species  of  thing  {jiova  species)  out  of 
materials  belonging  to  another.  Rules :  If  the  workman 
owned  any  part  of  the  material  the  7iova  species  belonged 
to  him.  If  the  workman  owned  none  of  the  material,  then  : 
(a)  If  the  nova  species  could  be  reduced  to  its  original  ele- 
ments, it  belonged  to  the  owner  of  the  material ;  (b)  if  it 
could  not  be  so  reduced,  it  belonged  to  the  workman.  The 
owner  of  the  materials,  or  the  workman,  must  be  compen- 
sated for  the  materials,  or  labour,  as  the  case  might  be. 

Confusio  was  the  mixing  together  of  liquids  belonging 
to  different  owners.  Commixtio  was  the  mixing  of  solids 
belonging  to  different  owners.  If  the  particles  could  be 
easily  separated  each  remained  the  owner  of  his  goods.  If 
not  easily  separable  then,  if  the  mixing  were  by  the  consent 
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of  both,  they  were  owners  in  common ;  but  if  there  were 
no  consent  the  mixture  belonged  to  them  proportionately 
according  to  the  quantity  and  quality  of  their  goods  in  the 
mixture. 

105.  Consider  the  questions  raised  hy  the  production  of  a 
nova  species /r^m  another'' s  materials^  and  the  manner  in  which 
the  Roman  jurists  attempted  their  decision. 

Specificatio  —  "the  conversion  by  labour  of  something  so 
as  to  constitute  a  new  thing  "  (Poste,  167) — was  a  fruitful 
subject  for  disagreement  among  the  Eoman  jurists.  It  has 
been  treated  as  being  in  itself  a  ynodus  acquirendi,  and  such  a 
view  has  much  to  justify  it ;  but  it  will  be  seen  that  all 
acquisitions  resulting  from  the  making  of  a  7iova  species  can  be 
brought  under  one  or  other  of  the  recognised  naturales  modi. 

Where  the  maker  owned  any  of  the  material  used  in 
manufacturing  the  nova  species,  the  product  was  his  alone ; 
he  must,  of  course,  compensate  any  one  whose  materials  he 
had  innocently  used,  and  if  mcddfide  he  was  liable  to  be  sued 
as  a  thief.  But  such  materials  were  held  by  all  the  jurists  to 
accrue  to  the  maker  iure  accessionis. 

The  trouble  arose  when  the  maker  was  not  the  owner  of 
any  of  the  materials  employed.  Obviously,  if  he  was  to  be 
held  owner  of  the  resulting  product,  it  could  not  be  iure 
accessionis ;  there  was  nothing  of  his  own  to  which  the 
material  could  accede.  On  the  other  hand,  the  nova  species 
just  made  had  no  previous  existence,  and  therefore  could  not 
have  been  previously  owned.  But  the  materials  of  which 
it  was  made  did  belong  to  some  one  else.  Given  bona  fides  on 
the  part  of  the  maker,  how  could  such  a  question  be  equitably 
settled  ?  The  two  schools  were  divided.  The  Proculians 
adopted  the  principle  which  seems  to  underlie  the  case  of 
the  painting  and  the  board  (G.  II.  78 ;  J.  II.  1.  34),  and 
regarded  the  maker  as  in  every  case  the  owner  of  the  ?iova 
species.  It  was  his,  they  said,  by  right  of  occupatio  ;  for  he 
was  the  "  discoverer  "  {inventor)  of  a  thing  previously  in- 
capable of  ownership  because  non-existent. 
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Gaius,  who  was  a  Sabinian,  seems  to  object  to  this  view 
even  in  the  case  of  the  picture.  The  Sabinians,  looking  to 
the  previous  ownership  of  the  material,  gave  to  their  owner 
in  every  case  the  ownership  of  the  nova  species  on  the  ground 
that  no  act  of  transfer  had  taken  place  to  divest  him  of  his 
rights  ;  they  held  that  he  acquired  the  product  by  accessio. 

There  was  obviously  no  way  of  reconciling  these  two 
attitudes ;  but  the  difficulty  was  finally  solved  by  the  adop- 
tion of  an  intermediate  opinion  (J.  II.  1.  25),  to  the  effect 
that  (i)  if  the  product  could  not  be  reduced  to  its  original 
substance,  it  should  belong  to  the  maker ;  (ii)  if  it  could  be 
so  reduced,  it  should  belong  to  the  owner  of  the  materials. 

106.  Give  an  account  of  Traditio  as  a  mode  of  transferring 
ownership.  Distinguish  hetween  Traditio  loaga  manu  and 
Traditio  hrevi  7nanu. 

Traditio,  or  delivery,  was  a  method  of  transferring  owner- 
ship recognised  by  the  ius  gentium.  The  conditions  necessary 
were : 

(1)  Transfer  of  possession  by  the  lawful  owner ; 

(2)  An  intention  to  transfer  the  ownership ; 

(3)  An  intention  on  the  part  of  the  recipient  to  become 
the  owner. 

Tiie  transfer  of  possession  might  take  the  form  of  [a) 
physical  handing  over  of  the  thing ;  {h)  placing  the  thing 
in  view  of  the  transferee  with  the  intention  of  handing 
over  possession  thereof  (Traditio  longa  manu) ;  (c)  giving 
up  the  symbols  or  means  of  taking  possession,  e.g.  the  keys 
of  a  house ;  [d)  marking  articles  to  indicate  appropriation ; 
(^)  deUvery  at  the  house  of  the  transferee ;  (/)  transfer  of 
title  deeds ;  or  [g)  where  the  transferee  is  already  in  posses- 
sion (e.g,  as  borrower),  the  expression  of  the  intention  to 
pass  the  ownership  (Traditio  brevi  manu). 

107.  Sketch  tfut  historg  of  the  regulation  ly  Imperial  legislation 
of  gifts  inter  vivos. 

As  to  form. — Originally  a  parol  or  written  promise  to  give 
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was  not  recognised  as  binding  :  traditio  was  absolutely  neces- 
sary. Ant.  Pius  made  such  a  promise  binding  as  l)etween 
parents  and  children.  Constant  hie,  following  one  of  his  pre- 
decessors, required  registration  of  all  gifts  exceeding  200  solidi, 
and  also  required  that  they  should  be  evidenced  by  a  written 
document  containing  the  name  of  the  donor,  and  a  descrip- 
tion of  the  nature  of  his  rights  and  of  the  property,  and  the 
property  had  to  be  delivered  in  the  presence  of  witnesses. 
Justinian  gave  legal  effect  to  any  promise  to  give,  by  enabling 
the  donee  to  compel  delivery  by  action.  He  required  gifts 
exceeding  500  solidl,  either  to  be  registered  or  made  in  the 
presence  of  five  witnesses,  otherwise  they  were  void  as  to 
the  excess  over  that  amount. 

As  to  restrictions. — The  Lex  Cincia  (b.c.  203)  declared  gifts 
beyond  a  certain  amount  invalid,  except  as  between  certain 
near  relatives.  This  law  existed  up  to  Constantine,  but  was 
obsolete  by  the  time  of  Justinian.  Gifts  to  concubines  or 
natural  children  were  forbidden  by  Constantine,  and  by 
subsequent  emperors  subject  to  certain  relaxations.  Justinian 
allowed  a  twelfth  of  the  property  to  be  so  given  where 
legitimate  children  were  left ;  if  there  were  no  legitimate 
children,  but  ascendants  entitled  to  a  share  of  the  estate, 
the  donor  might  give  to  his  concubine  and  natural  children 
subject  to  that  share  :  and  if  there  were  neither  legitimate 
children  nor  such  ascendants,  no  restrictions  were  imposed. 

Gifts  between  husband  and  wife  were  invalid,  with  a  few 
minor  exceptions,  such  as  customary  presents  of  moderate 
value.  The  Emperor  Justin  allowed  a  gift  by  way  of  mar- 
riage settlement  on  the  wife  [donatio  ante  nuptias)  to  be 
increased  during  the  marriage,  and  Justinian  allowed  such 
gift  to  be  made  after  marriage  (donatio  propter  nuptias), 

108.  What  ivas  a  Donatio  Mortis  Causa  ?  What  conditions 
had  to  Jje  fulfilled  in  order  that  it  should  he  valid  ? 

Donatio  Mortis  Causa  was  a  gift  made  in  anticipation 
of  death,  and  subject  to  the  condition  that  it  should  take 
effect  only  in  case  of  death,  and  be  revocable  until  then. 
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There  were  two  forms  of  such  gift :  (1)  The  subject  of  the 
gift  was  given  on  condition  that  it  should  become  the 
property  of  the  donee  in  the  event  of  the  donor's  death ; 
or  (2)  the  subject  of  the  gift  became  at  once  the  property 
of  the  donee,  but  on  condition  that  he  should  return  it  to 
the  donor  in  the  event  of  his  recovery.  It  was  liable  to 
be  revoked  by  the  donor  during  his  lifetime,  and  was  rescinded 
by  the  insolvency  of  the  donor,  or  by  the  death  of  the  donee 
before  the  donor. 

It  was  governed,  with  a  few  exceptions,  by  the  rules  of 
legacies  as  to  capacity  to  give  and  take.  Delivery  to 
the  donee  or  to  some  one  on  his  behalf  was  necessary,  and 
Justinian  required  five  witnesses  whether  the  gift  was  in 
writing  or  not.  It  diifered  from  a  legacy  in  that :  (1)  it 
took  immediate  effect  on  the  death  of  the  donor  without 
the  entry  of  the  heir;  (2)  the  rules  as  to  capacity  to  give 
and  take  were  applied  only  at  the  time  of  death,  and  not 
at  the  time  of  disposition  also;  (3)  a  fiUusfamilias  could 
(even  before  Justinian)  with  his  father's  consent  make 
a  gift  of  property  other  than  his  peculium  castrense ;  a 
lieregrinus  could  make  a  donatio  m.  c. 

109.  Write  explanatorij  notes  on  thefolloiving  : — 

{a)  We  acquire  owner shif  in  things  hy  delivery  and 

usucapion^  not  hy  bare  agreements, 
(b)  It  sometimes  hajypens  that  an  oivner  has  not  a 

power  of  alienation^  and  that  a  non-oivner  has 

a  power  of  alienation. 

{(f)  Tradifio  or  delivery  will  be  found  to  be  an  ingredient 
in  all  modes  of  acquisition  whether  under  the  ins  civile  or 
under  the  ius  gentium j  that  is  to  say,  there  must  be  a  taking 
of  possession  of  the  property  with  the  intention  of  becoming 
owner.  Of  mancipible  things  a  mere  delivery  was  not  valid 
until  title  was  perfected  by  UHUcapio,  but  the  delivery  was 
necessary  before  this  could  operate.  A  mere  agreement 
to  give  or  to  sell  did   not   transfer   ownership.     It   might 

B.L.  I 
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give  a  right  of  action  against  the  promisor,  but  there  was 
no  ownership  until  traditio.  Even  when  Justinian  made 
an  agreement  to  give  enforceable  as  a  pactum  legitimum,  it 
is  generally  considered  that  ownership  was  not  acquired 
until  delivery,  and  the  promisee  until  then  had  only  a  right 
to  delivery  which  he  could  enforce  by  action.  It  is  said 
that  servitudes  could  be  acquired  by  pacts  and  stipulations, 
but  it  is  probable  that  something  in  the  nature  of  delivery 
was  also  necessary. 

(I))  Owners  without  power  of  alienation:  a  husband  as 
to  dotal  immovables;  pupils  without  the  consent  of  their 
tutors ;  insane  persons  and  interdicted  prodigals ;  legatees 
might  be  deprived  of  the  power  of  alienation  by  the  testator 
in  the  interests  of  specified  persons,  but  not  generally. 

An  instance  of  a  non- owner  being  able  to  alienate  is  that 
of  the  mortgagee  or  pledgee,  who  could  under  certain 
conditions  sell  the  subject  of  the  mortgage  or  pledge. 

110.  To  luhat  extent  could  a  Civis  acquire  Dominium  through 
his  slave  ? 

Whenever  property  was  given,  or  otherwise  transferred, 
to  a  slave  in  such  a  way  that  he  would  acquire  the  ownership 
of  it  if  he  were  a  free  person,  the  slave  acquired  the  dominium 
for  his  master.  The  slave  could  act  as  his  master's  agent 
even  in  the  most  formal  methods  of  acquisition,  and  all 
that  he  acquired  became  his  master's,  although  the  latter 
might  be  ignorant  of  the  acquisition.  If,  however,  a  person 
had  merely  the  usufruct  of  a  slave,  he  could  acquire  only 
the  fruits  of  his  labours  or  the  profits  made  by  the  slave  in 
dealing  with  the  master's  property.  He  could  not,  for 
instance,  acquire  a  legacy  left  to  the  slave ;  that  went  to  the 
person  having  the  nuda  proprietas.  If  he  had  merely  the 
use  of  the  slave  he  could  not  acquire  the  fruits  of  his  labours, 
but  only  profits  made  ex  re  sua,  i.e.  by  dealing  with  his  own 
property.  If  the  slave  were  possessed  in  good  faith,  then 
the  possessor  acquired  just  as  effectually  as  if  he  had  the 
usufruct  of  the  slave. 
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111.  Show  how  possession  could  he  acquired,  retained,  or  lost 
through  an  agent.  Did  it  make  any  difference  whether  the 
agent  teas  a  slave  of  the  principal  or  a  freeman  ? 

Possession  could  be  acquired  through  an  agent  although 
that  agent  was  not  a  slave,  or  under  the  potestas  of  the 
possessor.  Possession  was  the  holding  of  property  with 
the  intention  of  acting  as  owner  thereof.  But  a  person 
might  be  in  possession  without  such  intention  :  he  was  then 
said  to  be  in  possessione.  If  therefore  such  person,  A,  went 
into  possession  with  the  intention  that  another,  B,  should 
be  owner,  and  that  other  also  had  the  intention  of  becoming 
owner,  there  was  agency,  and  B  acquired  possession  through 
A.  So,  also,  that  possession  could  be  retained,  e.g.  by  a 
tenant.  The  possession  might  be  lost  through  the  agent 
(e.g.  a  tenant)  quitting  the  property  with  the  intention  of 
abandoning  it,  or  where  an  adverse  claimant  expelled  the 
agent  and  took  possession.  The  death  of  the  tenant  would 
not  destroy  the  possession  until  some  stranger  occupied  for 
himself.  Possession  could  be  acquired  at  all  periods  through 
a  slave  or  persons  under  power.  It  was  not  until  the  period 
of  the  classical  jurists  that  if  was  settled  that  possession 
could  be  acquired  through  a  free  person  as  agent. 

112.  Explain  the  maxim :  "  Per  extraneam  personam  nihil 
adquiri  posse  '*  ;  and  distinguish  the  different  ways  in  ivhich 
rights  of  property  could  he  acquired  through  others. 

A  Roman  citizen  could  not,  under  the  early  law,  acquire 
property  through  any  one  who  was  not  in  his  power  or  in 
his  limited  ownership  {e.g.  usufruct  or  use).  Acquisition 
by  an  extraneous  agent  was  first  allowed  in  the  case  of 
possession,  but  this  was  not  established  until  the  time  of 
the  classical  jurists.  It  was  fully  recognised  by  a  constitu- 
tion of  Severus  (J.  II.  9.  5).  Later,  when  traditio  became 
the  universal  mode  of  transferring  ownership  and  possessory 
dominium  had  superseded  the  older  quiritary  dominium,  such 
ownership  could  be  acquired  through  extraneous  agents 
(Moyle,  Note  to  J.  II.  9.  5). 
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A  person  could  acquire  through  others  in  the  following 
cases  : — 

(1)  Through  free  persons  :  (a)  in  potestate ;  (b)  in  manu ; 
(c)  in  mancipio ;  (d)  in  bona  fide  possessione :  (i.e.  a  free 
person  honestly  believed  to  be  a  slave)  but  only  (1)  ex  re 
sua  -  making  a  profit  out  of  the  property  of  the  paterfamilias 
or  bona  fide  possessor,  or  (2)  ex  operis  suis  =  by  such  person's 
own  labours. 

(2)  Through  slaves:  {a)  in  pofes/ale;  (b)  in  iisi(frm:ti(, 
but  only  (1)  ex  re  sua,  or  (2)  ex  operis  suis ;  (c)  in  usu,  but 
only  ex  re  sua;  (d)  in  nuda  proprietate ;  {e)  in  possessionem 
i.e.  honest  possession  of  a  slave  who  really  belongs  to 
another. 

The  owner  of  the  nuda  proprietas  was  a  person  entitled  to 
property  subject  to  a  usufruct  enjoyed  by  another :  he  could 
only  acquire  anything  obtained  through  the  slave  which  the 
usufruotuarius  could  not  take ;  e.g.  an  inheritance  left  to  the 
slave. 

(3)  Through  extranei,  only  under  the  later  law,  e.g.  by 
procurators. 
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113.  "  The  object  of  a  ivill  was  to  transfer  a  universal  suc- 
cession.'''' Explain  this  statement  and  show  how  the  object  tvas 
attained. 

By  the  appointment  of  an  heir,  which  could  only  be 
effected  by  a  valid  will,  the  persona  of  the  deceased  was 
perpetuated  in  the  person  named  as  his  successor.  The 
heir  stood  in  the  shoes  of  the  deceased.  He  took  upon 
himself  all  the  rights  and  duties  of  the  deceased ;  in  other 
words,  he  succeeded  to  a  universitas  iuris.  In  English  Law 
the  executor  is  appointed  simply  to  distribute  the  estate. 
The  object  of  a  will  in  early  Roman  Law  was  not  to  dis- 
tribute the  estate,  but  to  appoint  some  one  to  carry  on 
the  legal  personality  of  the  deceased  testator,  to  perform  the 
necessary  obsequies,  and  maintain  the  family  sacra. 

Hence,  as  representing  the  family,  the  heres  succeeded  to 
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all  the  rights  and  duties  of  the  deceased  and  assumed,  as  it 
were,  his  legal  person. 

Until  the  legislation  of  Justinian,  the  appointment  of  a 
heres  was  essential  to  the  validity  of  a  will.  It  was  only  in 
later  times  that  the  will  came  to  be  regarded  as  an  instru- 
ment for  distributing  the  testator's  property.  Justinian 
recognised  the  change  of  view,  and  by  his  legislation  prac- 
tically converted  the  heres  into  an  executor  in  the  modern 
sense. 

115.  ^''Inheritance  is  a  universal  succession  occurring  at 
deaths  Explain  this  statement,  describing  the  nature  of  an 
inhe^'itance  {Hereditas)  and  a  universal  succession  {Successio  in 
Universmn  lus). 

The  hereditas  was  the  legal  representation  of  a  deceased 
person  and  involved  succession  to  the  whole  of  his  rights 
and  liabilities,  to  his  universitas  iuris.  A  universal  suc- 
cession was  a  succession  to  a  universitas  iifris,  i.e.  to  the 
universality  of  a  man's  rights  and  duties.  The  successor 
stepped  into  the  legal  position  of  the  person  he  succeeded 
and  continued  his  persona.  Hereditas  was  one  form  of 
universal  succession ;  it  was  a  succession  to  a  person's 
universvM  ius  occurring  on  his  death. 

116.  What  is  meant  ty  Universcd  Succession  ?  What  modes 
of  universal  succession  are  mentio7ied  by  Justinian  ? 

A  universal  succession  is  a  succession  to  a  universitas 
iuris,  i.e.  to  all  the  rights  and  all  the  duties  and  liabilities 
of  another  person.  The  modes  of  universal  succession 
mentioned  by  Justinian  are :  (1)  Hereditas j  (2)  Bonorum 
Possessio,  (3)  Adquisitio  per  adrogationem,  (4)  Addictio 
ho7iorum  lihertatis  causa,  (5)  Bonorum  emptio  (obsolete  in 
the  time  of  Justinian),  (6)  ex  Senatusconsulto  Claudiano 
(abolished  by  Justinian). 

116.  State  summarily  the  princip)al  steps  in  the  developmoit 
of  the  laiv  of  Testation. 
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The  earliest  form  of  Will  was  that  made  in  the  c.  curiata , 
and  consisted  in  an  oral  declaration  made  by  the  testator  to 
the  assembled  i^opulus.  It  was  solemn  in  its  forms  and 
could  only  be  made  by  Eoman  citizens,  and  probably  was 
confined  to  patricians.  It  was  an  expedient  for  continuing 
the  family  of  the  testator,  in  default  of  sui  heredeSy  by 
nominating  an  heir  who  should  undertake  the  sacra.  It  is 
thus  closely  connected  with  the  institution  of  Adoption  (see 
Sohm,  pp.  567  et  seq.). 

In  time  of  war  the  ceremonial  of  a  declaration  in  the 
comitia  was  dispensed  with  :  soldiers  might  make  a  will  in 
procinctu  (in  fighting  order).  This  was  effected  by  any 
form  of  unequivocal  declaration  of  intention. 

Testamentum  per  aes  et  libram. — The  plebeians  pro- 
liably  could  not  make  a  will  in  the  comitia^  having  no  locus 
standi  there,  and  the  necessity  of  having  some  recognised 
mode  of  appointing  a  successor  led  them  to  fall  back  on  the 
ceremonial  conveyance  by  iiuuicipatio. 

By  this  means  the  testator  conveyed  his  estate  to  a 
familise  emptor  (who  at  first  was  actually  the  heir),  and 
declared  his  intentions  in  the  presence  of  five  witnesses  and 
a  lib  ripens.  This  operated  as  an  irrevocable  conveyance 
and  took  effect  at  once,  but  in  most  cases  subject  to  a 
fiducia  or  trust  to  allow  the  assignor  to  continue  to  enjoy  a 
life  interest  in  the  estate. 

By  the  interpretation  by  the  Pontifices  of  the  clause  of  the 
XII  Tables,  *'  Cum  nexum  faciei  mancipiumque  uti  lingua 
nurumpassit  ita  ius  esto,"  legal  effect  was  given  to  a  verbal 
declaration  accompanying  a  mancipation  made  mortis  causa. 
The  nunctfpatio  then  came  to  be  regarded  as  the  important 
element  in  the  ceremony  and  the  rest  of  the  proceedings  as 
formal.  This  led  to  the  introduction  of  some  third  person 
a.sfamilise  emptor  (see  G.  II.  103) ;  and  the  will  acquired  the 
elements  of  secrecy  and  revocability,  as,  by  a  further  advance, 
it  became  customary  for  the  testator  to  put  his  wishes  in 
writing  in  sealed  tal)lets,  the  contents  of  which  were  not 
disclosed,   the   sealed   tablets    being   merely   produced   and 
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acknowledged  by  the  testator  at  the  time  of  the  formal 
mancipatio. 

Praetorian  Will. — The  Praetor  subsequently  recognised 
the  validity  of  a  testament,  although  the  forms  of  imdncijmtio 
had  been  omitted  or  imperfectly  complied  with,  provided 
that  it  bore  the  seals  of  seven  witnesses.  He  did  this  by 
giving  possessio  bonorum  secundum  tabulas  to  the 
appointed  heirs  (Ulp.  XXVIII.  6) ;  and  a  constitution 
of  Marcus  Aurelius  enacted  that  the  last  wishes  of  the 
testator  should  not  be  disputed  merely  on  the  ground  that 
they  were  not  made  with  the  forms  of  mancipatio. 

Testamentum  tripertitum. — Under  the  later  Empire, 
the  prevailing  form  of  will  was  the  testamentum  tripertitum, 
arising,  as  its  name  implies,  from  three  sources  :  (i)  the  ius 
civile  (necessity  of  witnesses  and  their  presence  together) ; 
(ii)  the  Praetor's  Edict  (seals  and  number  of  witnesses) ;  and 
(iii)  Imperial  constitutions  (signatures  of  testator  and  wit- 
nesses). This  became  the  universal  form  of  will  in  the 
Eastern  Empire ;  in  the  Western,  the  testament  /ie/'  ass  et 
lihram  was  never  quite  superseded  (J.  II.  10.  2). 

Nuncupative  Will. — A  nuncupative  will  in  the  presence 
of  seven  witnesses  w^as  recognised  prior  to  Justinian  and 
confirmed  by  him. 

117.  Explain  the  meaning  of  Testamenti  Factio.  At  what 
point  or  points  of  time  ought  {a)  a  testator,  (b)  a  witness,  (c) 
an  heir,  (d)  a  legatee,  to  possess  testamenti  f actio  ? 

Testamenti  factio  is  the  capacity  to  make  a  will  (/.  /. 
activa)  ;  to  witness  a  will  (/.  /.  relativa) ;  or  to  take  under  a 
will  {f.f.passiva). 

The  testator  was  required  to  have  the  capacity  {e.g.  must 
be  sane)  to  make  a  will  only  at  the  time  of  making  it,  but 
the  right  to  make  a  will  had  to  exist  both  at  the  time  of 
making  it  and  at  the  time  of  death.  By  the  ius  civile  the 
right  had  to  be  available  during  the  intermediate  time,  but 
praetorian  law  modified  this. 

The  witness  had  to  have  capacity  at  the  time  of  witnessing. 
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The  Jielr  must  be  capable  at  three  periods : — (1)  At  the 
time  of  making,  or  the  will  was  nullius  momenti :  (2)  At 
the  time  of  the  testator's  death,  when  the  rights  of  the  heir 
commenced ;  if  a  condition  were  imposed,  the  time  for 
its  performance  was  the  period  regarded  and  not  the  death : 
(3)  At  the  time  of  entry  on  the  inheritance  (aditio) ;  and 
therefore  if  the  heir  died  before  entry  no  rights  passed  to 
his  heirs.  Between  (1)  and  (2)  a  change  of  status  in  the 
heir  was  immaterial  if  recovered  in  time ;  but  between  (2) 
and  (3)  any  disabihty  destroyed  the  right  to  enter.  A  legatee 
must  have  capacity  to  take  at  the  same  three  periods  :  other- 
wise the  legacy  w^as  void. 

118.  What  2}ersons  tvere  incapable  (1)  of  malcing  a  ivill ; 
(2)  of  ivitnessing  a  will ;  (3)  of  talcing  under  a  ivill  ? 

Making. — All  Roman  citizens  could  make  wills  with  the 
following  exceptions  : — (1)  Filiusfamilias,  except  of  his  'pecu- 
lium ;    (2)   impuhes ;    (3)   noncompos    mentis ;    (4)  prodigus ; 

(5)  deaf,  dumb,  and  blind,  except  under  special  regulations  ; 

(6)  captives.  A  will  made  during  captivity  was  invalid,  but 
a  will  made  before  the  testator  was  made  captive  revived 
on  his  returning  to  freedom  by  the  lus  Postliminii.  By 
this  fiction  the  period  of  captivity  was  disregarded  by  the  law. 

Witnessing. — Any  one  having  the  testamenti  f actio  passiva 
with  the  testator  could  also  witness  a  will,  except : — (1)  The 
heir,  or  any  one  in  the  same  family  as  the  heir  (in  the  time 
of  Justinian) ;  (2)  a  woman ;  (3)  impuhes ;  (4)  insane,  deaf, 
dumb;  (5)  intestahdis ;  {(j) fdiusfamiliaSy  of  his  father's  will; 

(7)  pater familiaSy  of  his  son's  will ;  (8)  slave. 

Talcing  under. — The  following  could  not  take  as  heirs  or 
legatees: — (1)  Peregrinus ;  (2)  Latin  us ;  (3)  dediticius ;  (4) 
d epor talus ;  (5)  uncertain  persons,  including  municipalities 
and  corporations;  (6)  prohrosae  feminae ;  (7)  women,  under 
lex  Voconia,  in  case  of  testators  whose  property  was  assessed 
at  the  census  at  100,000  asses  or  upwards ;  (8)  unmarried  or 
childless,  under  lex  Papia  Pojypaea,  with  certain  exceptions ; 
(9)  apostates  and  heretics ;  (10)  children  of  traitors. 
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119.  (7/fe/-(?6'to/e5(In  Verrem,  II.  1.  Ch.  42):  *'lQ.Voco?ims} 
saiixit  in  poster um^  qui  post  eos  censor es  census  esset,  ne  quis 
heredem  virginem  neve  mulierem  facer ety  What  do  you  Icnoiv 
of  this  laiv^  How  do  you  reconcile  it  ivith  the  obligation 
either  to  institute  or  disinherit  a  sua  heres  ? 

The  Lex  Voconia,  passed  B.C.  169  at  the  instance  of  the 
tribune  Q.  Voconius  Saxa,  besides  providing  that  (i)  no 
legatee  should  take  ^nortis  causa  more  than  the  heir  (see 
Gaius,  II.  224-227),  and  therefore  that  (ii)  the  utmost  amount 
a  legatee  could  take  was  half  the  value  of  the  inheritance 
(see  Poste,  p.  239,  for  probable  effect  of  this),  enacted  that 
for  the  future  no  woman  could  be  instituted  heres  to  a  person 
scheduled  in  the  first  class  of  the  census  {i.e.  owning  more 
than  100,000  sesterces).  This  law  did  not  in  any  way- 
affect  a  woman's  right  to  legacies,  and  the  recognition  of 
fideicommissa  in  the  time  of  Augustus  provided  a  means 
whereby  the  intentions  of  the  Lex  Voconia  could  be  entirely 
frustrated. 

At  first  sight  it  appears  that  this  law  cannot  be  reconciled 
with  the  obligation  to  institute  or  disinherit  a  sua  heres ; 
but  the  rights  of  the  latter,  whether  at  civil  or  Praetorian 
law,  were  not  materially  affected  by  this  statute,  and  unless  a 
considerable  legacy  were  left  to  her  (as  was  possible  under 
the  lex  Voconia),  the  praetor  would  doubtless  grant  bofiorum 
possessio  contra  tabulas.  This  view  is  supported  by  the  rule 
(based  on  this  law)  that  consanguineae — but  no  woman  more 
remote — could  succeed  on  intestacy. 

120.  (a)  In  ivhat  ivays  could  a  will  be  made  in  the  time  of 
Justinian  ? 

(b)  What  were  the  forirudities  proper  to  be  observed  on  the 
opening  of  a  ivill  ? 

(a)  In  the  time  of  Justinian  there  were  four  modes  of 
making  a  will,  viz. — 

(1)  Testamentum  tripertitum,  in  writing,  in  the  presence 
of  seven  witnesses,  signed  and  sealed  by  the  witnesses,  and 
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signed  by  the  testator,  or  written  throughout  in  his  own 
hand  {tesfumenfinn  holograplmm). 

(2)  Private  nuncupative  will,  an  oral  announcement  of 
the  testator's  testamentary  dispositions,  made  in  the  presence 
of  seven  witnesses. 

(3)  Public  nuncupative  will,  an  oral  declaration  of  the 
testator's  testament  (usually  accompanied  by  a  written 
memorandum  thereof)  made  before  a  magistrate  and  by 
him  recorded  in  the  official  records  {acta). 

(4)  Public  written  will  {testamentum  jmndpi  ohlatum)^ 
delivery  of  the  testamentary  document  to  the  Emperor, 
accompanied  by  a  petition  for  its  confirmation. 

There  were,  besides,  special  regulations  as  to  military 
testaments  (in  which  all  formal  requisites  were  dispensed 
with)  and  as  to  wills  made  in  the  country  (ruri  condita)  or 
made  in  the  time  of  pestilence  (pesfis  tempore). 

(b)  Opening  of  a  will. — The  witnesses,  or  the  majority 
of  them,  were  summoned  and  acknowledged  their  seals. 
The  will  was  then  opened  and  read  publicly  (usually  in 
the  forum  or  the  basilica) ;  a  copy  was  then  taken  and  the 
original  sealed  up  and  deposited  in  the  archives.  Any  one 
who  desired  it  could  inspect  a  will  and  take  a  copy  (Paulus 
Sent.  Rec.  IV.  6 ;  and  D.  29.  3). 

121.  ''Quid  ergo  est?  licet  eae  scriptis  heredibus  dimidiam 
jmrtem  modo  detrahunt,  tamen  Prsetor  eis  contra  tabidas  boiiorum 
possessionem  promittity  qua  ratione  extranei  heredes  a  iota  here- 
ditate  repelluntur  .  .  .  sed  nuper  Imperator  Antoninus  significavit 
rescripto,  suas  non  plus  nancisci  feminas  per  bonorum  posses- 
sionem quam  quod  iure  adcrescendi  consequerentur "  (G.  II. 
125,  126). 

Explain  and  illustrate  this  passage ;  and  state  the  praetorian 
rules  relating  to  Exheredatio,  giving  an  examp)le  of  the  ivorhing 
(/collatio  bonorum. 

In  Gaius'  time  a  will  was  avoided  under  the  ius  civile  by  a 
man  failing  to  institute  or  disinherit  noniinatim  his  son,  but  not 
by  his  passing  over  "  ceteras  liberorum  personas  " ;  in  the  latter 
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case  the  will  stood,  but  the  children  passed  over  "  adcrescunt 
in  partem,"  i.e.  take  a  share  by  accretion.  If  the  scripti 
heredes  are  sui,  each  prsetennissus  takes  Oijmrs  virilis  ;  if  they 
are  extranei,  half  the  estate  is  given  to  the  omitted  persons. 
The  praetor,  however,  by  giving  to  a  child  silently  passed 
over  bonorum  possessio  contra  tabulas,  took  away  the  whole 
estate  from  the  stranger  heirs.  Thus  the  daughter's  position 
by  praetorian  protection  was  as  good  as  the  son's  position  at 
civil  law;  but  the  time  was  not  ripe  for  this  yet,  and 
Antoninus  Pius  established  the  rule  given  in  the  text. 
Justinian  abolished  the  rule  about  accretion  and  equalised  the 
sexes  in  the  matter  of  disherison  and  praetermission  (J.  II. 
13.  5). 

By  Praetorian  law  it  was  necessary  for  a  testator  to 
institute  or  disinherit  individually  all  male  liberi  (including 
adopted  and  emancipated  children) ;  female  descendants  had 
to  be  instituted  or  disinherited,  but  the  disherison  in  this  case 
need  not  be  specific,  but  merely  in  the  form  "  inter  ceteros." 
Failure  to  observe  any  of  these  regulations  resulted  in  a  grant 
of  bonorum  possessio  contra  tabulas  to  the  child  wrongfully 
passed  over,  and  the  will  was  disregarded. 

Liberi  who  were  not  sui  could  claim  bonorum  p)ossessio 
only  if  they  made  coUaiio  bonorum,  i.e.  if  X  has  instituted  as 
heirs  his  son  A  and  his  daughter  B,  but  has  passed  over  an 
emancipated  son  C,  the  praetor  will  not  grant  C  bonorum 
possessio  contra  tabulas  unless  he  brings  into  "  hotchpot "  all 
that  he  has  acquired  for  himself  since  being  released  from 
potestas. 

122.  Explain  concisely  by  what  three  distinct  kinds  of  restric- 
tion the  free  power  of  testamentary  disposition  ivas  limited  in 
Roman  Law. 

I.  In  the  time  of  Justinian,  all  sui  heredes  (including  post- 
humous children)  and  emancipated  children  must  be  expressly 
instituted  heirs  or  disinherited. 

II.  The  legitima  portio,  i.e.  one-fourth  of  what  would 
accrue   on   intestacy  (Justinian   subsequently  increased  it, 
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in  the  case  of  children,  to  one-third,  and  in  some  cases  to 
one-half — see  Novels  18  and  115),  must  be  left  to  children, 
or  in  default  of  children  to  ascendants,  and  in  some  cases 
to  brothers  and  sisters.  If  this  was  not  done  the  will  could 
be  attacked  as  inofficiosum.  After  Justinian's  legislation, 
if  something  had  been  left  to  such  persons,  an  actio  in  sup- 
plementum  legitimse  could  be  brought  to  have  the  legitima 
iwrtio  made  up,  the  querela  mofficiosi  testamenti  being  restricted 
to  cases  in  which  the  claimants  were  passed  over  altogether. 

The  heir  was  also  entitled  to  retain  a  fourth  of  the  in- 
heritance (Quarta  Falcidia  or  Quarta  Pegasiana  or 
Trebelliana),  but,  after  Justinian's  legislation,  he  might  be 
expressly  excluded  from  this  by  the  will,  and  he  forfeited 
this  right  if  he  did  not  make  an  inventory  on  entering  on 
the  inheritance. 

III.  The  heir  and  the  persons  taking  benefits  under  the 
will  must  have  testamenti  f actio,  i.e.  the  heir  must  be  legally 
capable  of  acting  as  heir,  and  the  legatees  and  other  bene- 
ficiaries be  legally  capable  of  taking  under  the  will. 

123.  {a)  "  Every  will  made  hy  a  man  .  .  .  shall  he  revoked 
by  his  .  .  .  marriage "  (Wills  Act,  s.  18).  Was  this  ever  true 
in  Roman  Law  ? 

(Ji)  ^^  No  will  made  hy  any  j^erson  under  the  age  of  twenty- 
one  years  shall  he  valid''''  {ihid.,  s.  7).  Compare  this  with 
Roman  Law. 

{a)  In  early  Eoman  Law  if  a  wife  came,  on  marriage, 
into  the  manus  of  her  husband,  a  will  previously  made 
would  be  invalid,  as  this  would  involve  the  agnation  of  a 
new  suus  heres.  With  the  disappearance  of  manus  marriage 
would  have  no  effect  on  a  previously  made  will. 

{li)  In  Roman  Law  males,  if  sui  iuris,  could  make  a  will 
at  the  age  of  fourteen  and  females  at  twelve.  A  filius- 
familias,  however,  could  only  dispose  of  his  peculium 
castrense  and  qicasi-castrense ;  and  until  the  disappearance 
of  the  luteta  mulieram  a  woman  could  only  make  a  will 
with  the  aucAoritas  of  her  guardian. 
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124.  Envmeraio  the  conditions  npceasary  to  jnakfi  a  valid 
Testament um,  and  shoiv  which  of  them  could  be  dispensed  ivith 
in  case  of  Fideicommissa. 

Conditions  for  Yalid  will. — (1)  The  testator  must  have 
testament i  factio  (see  117),  and  so  must  the  witnesses 
and  heirs ;  (2)  he  must  institute  his  heir  properly  accord- 
ing to  law ;  (3)  he  must  make  his  will  with  all  the  legal 
formalities  ;  (4)  he  must  disinherit  or  make  heirs  certain  of 
his  family;  (5)  he  must  provide  for  certain  persons. 
(See  122.) 

Fideicommissa  were  directions  to  the  heir  (testate  or 
intestate)  to  deal  with  the  property  according  to  the  desires 
of  the  person  expressing  them  :  (a)  These  directions  might 
be  given  in  a  testamentiim  or  in  a  codicil ;  and  the  codicil 
might  either  exist  by  itself  without  a  will,  or  it  might  be 
supplementary  to  a  will.  If  there  were  a  testament,  then 
the  heir  instituted  had  to  execute  ihQ  fideicommissa ;  if  there 
were  no  testament,  then  the  heir  ah  intestato  was  obUged  to 
carry  out  the  directions.  Usually  fideicommissa  were  con- 
tained in  codicils.  These  codicils  required  no  formalities  in 
their  execution ;  but  in  later  law,  five  witnesses  were 
required  if  there  was  not  a  will.  This  formaUty  was  not 
absolutely  indispensable,  because  a  supposed  beneficiary 
could  put  the  heir  on  oath  to  disclose  any  directions  he 
might  have  received,  or  to  deny  that  he  had  received  any. 
[b)  The  beneficiary  need  not  have  testamenti  factio  :  most 
of  those  who  were  incapable  of  taking  as  legatees  could 
take  under  a  fdeicommissum.  (c)  An  heir  could  not  be 
instituted  or  a  person  disinherited  hj  fideicommissa. 

125.  Bi/  u'hat  events  might  a  ivill  be  invalidated^  and  how 
far  coidd provision  be  made  against  those  events  ? 

The  will  might  be  invahdated  :  (a)  By  the  testator  losing 
the  right  to  make  a  will  at  the  time  of  his  death  (or 
even  dming  the  intervening  period,  according  to  the  ius 
civile).     This  was  incapable  of  being  remedied,     (b)  By  the 
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incapacity  of  the  heir  at  the  time  of  the  testator's  death. 
This  could  only  be  guarded  against  by  substituting  in  the 
will  another  heir  to  fill  the  vacancy  that  might  possibly 
be  created,  (c)  By  any  person  subsequently  becoming  a 
suns  lieres  of  the  testator.  This  might  be  guarded  against 
by  disinheriting  such  person  in  advance.  The  lex  Yelleia 
enabled  this  to  be  done  when  there  was  a  possibility  of 
the  will  being  invalidated  through  a  suns  heres  {e.g.  a 
son)  dying  so  as  to  let  in  the  grandchildren  who,  thus 
becoming  sid  heredes,  ought  to  be  made  heirs  or  disinherited. 

126.  Who  were  Sui  Heredes?  What  rights  had  they  of  suc- 
cession to  a  deceased  person's  property  ?  Could  such  rights  be 
excluded,  and  if  so,  in  what  way  ? 

Sui  Heredes  were  all  those  persons  in  the  power  of  a 
father  who  became  sui  iuris  at  his  death.  They  had  the 
right  to  share  the  estate  on  intestacy.  If  a  will  were  made, 
they  must  be  either  instituted  heirs  or  expressly  disinherited. 
Besides  this  they  were  entitled,  by  virtue  of  their  relationship 
to  the  testator,  to  have  left  to  them  a  fourth  of  what  they 
would  have  had  on  intestacy.  If  this  were  not  done  they 
might,  originally,  have  upset  the  will  by  an  actio  de 
inofficioso  ;  in  later  law  this  action  only  lay  when  nothing 
at  all  had  been  left  them :  if  they  received  something,  they 
had  the  actio  in  supplementum  legitimae  to  make  up  the 
difference  bet^veen  what  they  actually  received  by  the  will 
and  a  fourth  of  what  they  would  have  received  on  intestacy. 

127.  A  makes  a  will,  and  subsequently  adopts  B  {a  stranger) 
and  G  {a  grandson)  as  sons.  Is  the  ivill  affected,  and,  if  so, 
how?  Can  A,  in  making  tJte  will, prevent  the  Adopt io  affecting 
the  ivill  ? 

The  adoption  of  B  would,  prior  to  Justinian,  create  a 
new  SUVA  heres,  and  in  consequence  the  will  would  be 
rendered  void  (rnptum).  Under  Justinian  the  adoption 
would  have  no  effect,  because  B  would  not  become  a  suus 
hfres.     The  adoption  of  C  by  his  ascendant  would  have  the 
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eifect  of  invalidating  the  will  at  both  periods  of  law.  There 
was  no  method  by  which  such  a  contingency  might  be 
avoided,  but  in  later  law,  if  a  person  did  anticipate  the 
adoption  of  a  person  who  would  thereby  become  his  mus 
heres,  he  might  institute  him  though  he  could  not  disinherit 
him. 

128.  ^¥hat  rules  ov/jht  to  he  observed  by  a  fesfafor  as  regards 
the  legal  claims  of  the  Heres  or  relatives  to  a  share  of  the 
inheritance  ? 

1.  If  the  children  were  not  instituted  as  heirs  in  a  will, 
they  must  be  expressly  disinherited  or  the  will  was  void. 
By  the  ius  civile  this  rule  applied  to  sui  heredes,  including 
postumi  and  adopted  children.  In  the  time  of  Justinian  this 
rule  was  extended  to  all  descendants  of  the  testator  through 
males,  including  postumi  and  those  who  had  been  emanci- 
pated. 

2.  Besides  this  the  testator  must  leave  to  his  children,  or 
(in  default  of  children)  to  his  parents,  or  in  some  cases  to  his 
brothers  and  sisters,  a  legitima  portio,  i.e.  one-fourth  of 
what  they  would  take  upon  intestacy.  If,  prior  to  Justinian, 
he  left  less  than  this  fourth,  or,  after  Justinian,  he  left 
nothing  at  all,  the  person  aggrieved  might  bring  an  actio  de 
inofficioso  to  set  aside  the  will  on  the  fiction  that  the  testator 
was  insane.  If,  however,  anything  at  all  was  left,  Justinian 
only  allowed  an  actio  in  supplementum  legitimae,  i.e. 
an  action  to  supplement  what  was  bequeathed  to  the  extent 
of  the  legitima  portio. 

129.  What  restrictions  did  the  Roman  Law  place  upon  a 
father's  poiver  of  disinheriting  his  children  ? 

Originally  a  testator  had  to  disinherit  expressly,  or  to 
name  as  heirs,  all  who  were  in  his  power  (even  postumi, 
i.e.  those  born  after  the  making  of  the  will),  and  became 
sui  iuris  at  his  death.  These  were  called  sui  heredes.  In 
Justinian's  time  he  had  to  appoint  as  heirs  or  expressly 
disinherit    all    his    descendants    through    males,   including 
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postuml  and  those  who  had  been  emancipated,  whether  they 
were  sid  heredes  or  not.  If  this  were  not  done  the  will 
was  avoided.  Again,  prior  to  Justinian,  if  the  testator  did 
not  leave  to  his  children,  or  parents,  or,  in  some  cases,  his 
brothers  and  sisters,  one-fourth  of  what  they  would  have 
been  entitled  to  on  intestacy,  they  might  attack  the  will 
as  inofficiosinn  on  the  ground  that  he  must  have  been  insane, 
or  he  would  not  have  been  guilty  of  such  a  dereliction  of 
duty  to  them.  In  Justinian's  day  the  actio  de  inoffidoso  only 
lay  where  the  persons  entitled  had  received  nothing  at  all 
by  the  will.  If  they  had  received  anything  they  had  an 
adio  in  supplementum  legitimse  in  order  to  make  up  the  'portio 
leyitima,  i.e.  the  one-fourth  of  what  was  receivable  on  intestacy. 

130.  Write  a  genercd  account  of  the  querela  inofficiosi 
testamenti. 

WJtat  changes  did  Justinian  introduce  into  the  law  de  in- 
officioso  testamento  ? 

The  querela  inoflBciosi  testamenti  was  an  action  which 
could  be  brought  by  descendants,  ascendants,  and  where 
turpes  personae  had  been  appointed  heirs,  by  brothers  and 
sisters,  to  set  aside  a  will  from  which  they  had  been  unjustly 
excluded  or  omitted.  The  action  had  to  be  brought  within 
five  years  of  the  testator's  decease.  It  came  before  the 
centumviral  court  [while  that  court  was  in  existence]  and 
was  based  on  a  presumption  of  the  testator's  insanity  at  the 
time  of  the  making  of  the  will.  If  the  action  was  success- 
ful, the  will  was  declared  void  and  the  heirs  at)  iatestato 
succeeded  to  the  estate. 

The  action  could  only  be  brought  as  a  last  resource,  in 
the  absence  of  any  other  mode  of  obtaining  recognition  of 
the  claim.  If  the  testator  had  left  to  the  claimant  a 
sufficient  part  of  his  property,  by  legacy,  /ideicoinmis.sum, 
or  otherwise,  or  if  the  claimant  could  obtain  it  in  some  other 
way,  e.g,  by  bonorum  possessio  contra  tabuJas,  the  action  was 
not  available.  The  amount  of  this  part  was  not  at  first 
determined,  but  by  analogy  to  the  Falcidian  Fourth,  it  was 

H.L.  K 
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eventually  fixed  at  om-fonrlhy  and  was  termed  the  legitima 
portio,  i.e.  the  portion  due  by  law. 

Justinian  restricted  the  action  to  cases  in  which  the 
claimant  had  received  nothing  at  all  from  the  testator.  If 
he  had  received  something,  his  remedy  was  to  bring  the 
new  action  in  supplementum  legitimse,  introduced  by 
Justinian,  by  which  he  could  have  the  lefjitima  portio  made 
up  to  him,  but  which  left  the  will  in  other  respects  standing. 
Justinian  also  increased  the  amount  of  the  legitima  portio  by 
enacting  (Nov.  18.  1)  that  if  a  man  had  less  than  five 
children  he  must  leave  them,  in  equal  shares,  at  least  one- 
third  of  the  inheritance  ;  if  five  or  more,  at  least  one-half. 

131.  Ootnment  on  thefollotving  statements: — 

(a)  "  Mater  vel  avus  mater )ius  necesse  non  hahent  liber os 
siios  aut  heredes  instituere  aiit  exheredare,  sed  possunt  eos 
omittere  .  .  .  sed  aliud  eis  adminiculum  servatur "  (J.  II. 
13.  7). 

{h)  "  Sed  hsec  ita  accipienda  sunt,  si  nihil  eis  penitus  a 
testatoribus  testamento  relidum  est.  Sin  vero  quantacumque  pars 
hereditatis  vel  res  eis  fuerit  relicta,  inofficiosi  querela  quiescente, 
id  quod  eis  deest  usque  ad  quartam  legitimse  partis  repletur'' 
(J.  II.  18.  3). 

What  later  change  was  made  by  Justinian  on  this  subject  ? 

(a)  Neither  civil  law  nor  praetor's  edict  (G.  III.  71)  required 
disherison  by  a  mother  or  maternal  grandfather,  the  reason 
being  that  (i)  women  could  not  have  any  one  in  their  potestas, 
and  therefore  their  children  were  not  their  sui  heredes ; 
(ii)  children  could  only  be  sui  heredes  of  a  maternal 
ascendant  by  adoption,  which  is  not  here  mentioned.  But, 
if  passed  over  in  the  will,  the  children  had  *' another  remedy," 
viz.  actio  inofficiosi  testamenti. 

(b)  The  actio  inofficiosi  testamenti  could  never  be  brought 
except  (i)  si  nullo  alio  iure  ad  bona  defuncti  venire  possunt, 
(ii)  by  children  against  their  parents,  parents  against  their 
children,  and  by  a  brother  or  sister  if  "  turpes  personse  "  were 
preferred  to   them.     Before  Justinian   the   "  querella "   lay 
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wherever  less  had  been  left  to  the  entitled  person  than  he 
had  a  legal  right  to  receive ;  he  enacted  that  the  will  should 
only  be  avoided  if  the  plaintiff  received  by  it  nothing  at  all. 
If  something  had  been  left,  however  small,  the  claimant  must 
bring  the  new  action  called  "  ad  supplendam  legitimam  " 
against  the  heir  or  heirs. 

By  this  action  (see  Sandars,  note  ad  loc.)  the  amount 
obtainable  was  one-fourth  of  what  the  plaintiff  would  have 
had  on  intestacy,  the  pars  legitima  of  the  text  being  the 
"  statutory  portion  "  under  the  law  of  intestate  succession  as 
established  by  the  XII  Tallies ;  but  the  name  of  Justinian's 
new  action  makes  it  appear  that  the  qvarter  of  the  intestate 
share  was  itself  called  "  legitima.'*'' 

By  the  18th  Novel  Justinian  "  raised  the  statutory  share  to 
one-third  of  the  intestacy  share  where  the  portion  of  the 
inheritance  which  the  claimant  would  have  taken  on  an 
intestacy  amounted  to  at  least  one-fourth  of  such  inheritance, 
and  to  one-half  of  the  intestacy  share,  where  the  portion 
referred  to  amounted  to  less  than  one-fourth  of  the 
inheritance  "  (Sohm,  585). 

By  the  115th  Novel  Justinian  reformed  the  law  of 
succession  by  (i)  requiring  ascendants  to  institute  as  heirs 
such  of  their  descendants  as  would  have  been  entitled  to 
succeed  them  on  intestacy,  and  vice  versa ;  (ii)  tabulating  legal 
grounds  for  disherison,  after  which  the  testator  had  to  specify 
in  his  will  the  ground  of  disherison.  For  details,  see  Sohm, 
584-585.     [See  J.  II.  18,  with  Moyle's  notes.] 

132.  Describe  fully  the  points  in  ivhich  the  several  classes  of 
heirs  differed  from  one  another. 

1.  Heres  necessarius.  This  was  the  slave  of  the  testator 
whom  he  had  made  heir.  He  was  bound  to  enter  on  the 
inheritance,  but  the  praetor  gave  him  the  beneficium 
separationis,  i.e.  the  right  of  keeping  any  acquisitions  made 
by  him  after  the  testator's  death  separate  from  the  inherit- 
ance. He  was  generally  appointed  to  an  insolvent  estate 
which  nobody  else  was  likely  to  accept.     2.  Heres  suus  et 
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necessarius.  A  suus  hcren  who  was  appointed  heir.  At 
first  he  was  bound  to  enter  (hence  neccsi^ariuH),  but  the 
praetor  gave  him  the  beneficium  abstinendi  or  the  privilege 
of  refusing  the  inheritance.  3.  Heres  extraneus.  Any 
other  person  appointed  heir.  He  was  required  definitely 
to  accept  the  inheritance,  otherwise  he  was  taken  to  have 
declined  it. 

133.  What  rules  governed  the  vesting  of  an  inheritance  in  the 
heir  ? 

Vesting  of  the  inheritance. — The  necessarius  heres  was 
obliged  to  take  the  inheritance.  It  vested  in  him  imme- 
diately the  testator  died.  No  acceptance  was  necessary. 
The  Sims  et  necessarius  heres  might  decline  the  inheritance 
provided  he  had  not  interfered  with  it.  Originally,  he  was 
obliged  to  signify  his  refusal,  otherwise  the  inheritance  vested 
in  him.  In  later  law,  his  position  was  assimilated  to  that 
of  the  extraneus  heres  in  regard  to  the  acceptance  of  the 
inheritance.  The  extraneus  heres  had  to  formally  accept 
before  the  inheritance  vested  in  him.  He  had  a  period  in 
which  to  deliberate  (spatium  deliberandi),  fixed  by  Justinian, 
subject  to  certain  exceptions,  at  nine  months.  If  the 
appointed  heir  did  not  declare  before  that  time,  he  was  taken 
to  have  (a)  rejected,  if  the  action  to  compel  decision  were 
brought  by  substituted  heirs  or  by  heirs  ab  intestato ;  (b) 
accejjted,  if  the  action  were  brought  by  legatees  or  creditors. 

135.  What  ivas  Substitution  proper  in  Roman  Laiv  ?  Compare 
it  ivith  Pupillary  Substitution.  What  ivas  Quasi-pupillary 
Substitution  ?  Where  do  you  find  in  Roman  Law  the  origin 
of  the  "  Substitution "  tvhich  in  certain  modern  systems  is  the 
equivalent  of  the  English  "  entail "  ? 

Substitution  proper  (vulgaris)  was  the  nomination  in  a 
testament  of  one  or  more  heirs  to  take  the  inheritance  as 
substitutes  in  the  event  of  the  refusal  or  failure  of  the  heir 
or  heirs  instituted  in  the  first  place,  e.g.  "If  Maevius  shall 
not  be  heir,  let  Titius  be  heir." 
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Pupillary  substitution  was  the  nomination  of  an  heir  to 
take  on  the  death,  before  reaching  puberty,  of  a  child  under 
power  of  the  person  making  the  disposition.  It  was  not 
necessary  that  the  child  should  be  instituted  as  the  parent's 
heir,  but  the  substitution  must  be  made  in  a  valid  testament. 
It  was  in  effect  an  expedient  by  which  a  father  could  make 
a  will  for  his  child  under  puberty,  for  the  substitute  on  the 
death  of  the  impubes  succeeded  to  his  inheritance  (including 
that  of  the  father  if  the  child  had  been  instituted  heir). 

Substitution  proper  only  took  effect  if  the  nominated  heir 
failed  to  take  the  inheritance.  Pupillary  substitution  took 
effect  whether  the  child  w^as  instituted  heir  to  the  father  or 
not,  and,  if  instituted  heir,  even  though  he  had  entered  on 
the  father's  inheritance  (G.  II.  179,  182-3). 

Quasi-pupillary  substitution  (exemplaris)  was  the 
appointment  of  an  heir  to  a  child  or  other  descendant,  even 
over  the  age  of  puberty,  who  was  lunatic.  It  was  introduced 
by  Justinian,  and  was  allowed  to  ascendants  of  either  sex, 
being  independent  of  patria  jwtestas.  The  heir  must,  how- 
ever, be  selected  from  the  descendants  of  the  lunatic,  or,  in 
default,  from  his  l)rothers  or  sisters  and  their  descendants ; 
it  was  only  in  default  of  both  that  the  selection  was  free. 

The  origin  of  the  Substitution,  which  in  modern  systems 
derived  from  Eoman  Law  is  used  for  the  purpose  of  settling 
property,  is  to  be  found  in  the  Fideicommissary  Substitu- 
tion of  Roman  Law,  by  which  tlie  heir  might  be  charged  to 
hand  over  the  inheritance  either  during  his  lifetime  or  on 
his  death  to  another ;  in  the  latter  case  the  trust  disposition 
being  binding  on  his  (the  heir's)  heir. 

135.  Explain:  ^^ Hereditas  i^^^i'i^^Q.ue  dividitur  in  duodecim 
uncms  "  (J.  II.  14.  5). 

A  testator  makes  Gains  heres  ex  quadrante,  Tiiius  heres  ex 
quincwirp,  Lucius  heres  ex  semisse,  Onseus  and  Puhlius  co- 
heredes  without  specifying  their  shares.  What  portion  of  the 
inheritance  does  each  pjartij  lake  ! 

In  the  division  of  an  inheritance  between  two   or  more 
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co-heirs,  the  inheritance  was  treated  as  an  as  and  the  shares 
were  expressed  by  the  fractions  of  the  as.  If  all  the  shares 
were  specified,  the  as  was  calculated  with  reference  to  the 
total  arrived  at  by  adding  the  fractional  parts  together.  If 
the  shares  of  some  only  were  specified,  those  whose  shares 
were  not  specified  took  in  equal  proportions  the  difference 
between  the  sum  of  the  shares  assigned  and  twelve;  or  if 
the  fractional  parts  assigned  exceeded  twelve,  the  difference 
between  that  sum  and  the  next  multiple  of  twelve  over  that 
sum.  In  the  question,  the  testator  has  made  Gaius  heir  to 
three  parts,  Titius  heir  to  five,  and  Lucius  to  six,  fourteen 
parts  in  all.  Hence,  Gnaeus  and  Publius  will  each  take  half 
of  the  difference  between  fourteen  parts  and  twenty-four — 
that  is,  five  parts  each  (ex  quincunce). 

136.  *'  Voluntas  militls  summa  lex.''^  Explain  this,  dis- 
tinguishing  particularly  various  relaxations  granted  to  soldiers 
in  respect  of  (1)  the  form,  (2)  the  substance  of  testaments. 

Military  Testaments. — Any  expressed  intention  of  a 
soldier  was  sufficient  to  constitute  a  valid  will.  Soldiers 
were  not  required  to  conform  to  the  ordinary  rules  of  law  in 
the  making  of  their  wills.  This  privilege  lasted  so  long  as  they 
were  on  military  service,  and  for  one  year  after  their  discharge. 

(1)  Form  :  (a)  any  expression  of  testamentary  intentions 
was  sufficient :  but,  if  oral,  two  witnesses  were  necessary ; 
(b)  any  words  sufficed  to  institute  the  heir ;  (c)  an  informal 
will  became  valid  if  a  person  subsequently  becoming  a 
soldier  expressed  his  intention  to  that  effect ;  (d)  they  need 
not  disinherit  sui  heredes ;  (e)  they  could  dispose  of  their 
inheritance  by  codicils. 

(2)  Substance :  (a)  they  might  dispose  of  part  only  of  their 
property,  and  so  die  partly  testate  and  partly  intestate ;  {b) 
they  might  appoint  as  heirs  persons  not  having  testamenti 
f actio;  (c)  the  lex  Falcidia  did  not  apply. 

137.  Explain  the  folloiving  passages : — 

(a)  "  Id  privilegium  quod  militantibus  datum  est,  ut  quoquo 
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modo  facta   ah   his    testamenta    rata    sinty   sic   intellifji  debet, 
lit  utique prius  constare  debeat  testament um factum  esse''  (J.  II. 

11. 1). 

(Jb)  "  Eius  qui  apiul  hostes  est  testamentum  quod  ibi  fecit  non 
valet,  quamvis  redierit;  sed  quod  dum  in  civitate  fuerat  fecit ^ 
sire  redierit,  valet  iure  postliminii,  sive  illic  decesserit  valet  ex 
lege  Cornelia  "  (J.  II.  12.  5). 

(a)  This  passage  is  part  of  a  quotation  from  a  rescript  of 
the  Emperor  Trajan  regulating  military  testaments.  It  directs 
that  there  must  be  some  definite  statement  made  by  the 
soldier  before  witnesses,  declaring  "  quem  vellet  sibi  esse 
heredem  et  cui  libertatem  tribuere ; "  in  such  a  case  he  is 
regarded  as  having  made  a  valid  will  even  without  writing. 
In  the  interests  of  the  soldiers  concerned,  Trajan  refuses  to 
attach  any  legal  importance  to  casual  remarks  such  as  '*  ego 
te  heredem  facio."  This  privileged  will  could  only  be 
executed  during  actual  service,  but  such  a  will  once  made 
remained  vaUd  during  a  year  after  discharge.  Soldiers'  wills 
were  further  pmileged  in  that  (i)  they  were  not  affected  by 
such  enactments  as  the  lex  Falcidia ;  (ii)  failure  to  disinherit 
children  did  not  avoid  them,  nor  did  capitis  deminutio ; 
(iii)  peregrinij  Latini  luniani,  caelibes,  and  orbi  could  be 
instituted  heirs ;  (iv)  "  pai-tial  intestacy  "  was  allowed,  and 
the  heredifas  could  be  disposed  of  even  by  codicil. 

(b)  A  will  made  in  captivity  is  invalid  ab  initio,  its  author 
being  a  slave ;  therefore,  on  the  principle  of  the  rer/ula 
(■atoniana,  it  can  never  liave  any  force  whatsoever.  Tlie 
fiction  oipostliminimn  explains  the  legal  validity  of  a  will,  made 
before  capture,  after  the  recovery  of  liberty  :  and  a  lex  Cornelia 
somehow  establishes  the  validity  of  such  a  will  even  where  its 
maker  dies  in  captivity.  [This  law  is  probably  not  Sulla's 
lex  Cornelia  de  falsis — Roby,  I.  210.]  By  this  enactment  his 
will  is  good,  just  as  if  his  deatli  had  occurred  at  the  moment 
of  capture  ;  his  heredilas  includes  subsequent  accretions ;  the 
testamentum  will  become  "  ruptum  "  l)y  agnatio  stii  kerettis  ,- 
in  fine,  whether  he  has  made  a  will  or  not,  his  succession  is 
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exactly  the  same  as  if  he  had  never  l)een  captured.    (But  see 
Moyle  on  J.  II.  12.  5.) 

138.  When  teas  a  7'esfamenfum  said  to  be  (1)  Ruptun, 
(2)  Irrltum^  (3)  Non  lure  Factum  ?  State  the  legal  results  in 
each  case. 

Iniustum ;  non  iure  factum  ;  imperfectum ;  nullius 
momenti ;  denoting  tliat  the  will  was  void  as  a  testament 
owing  to  some  rule  of  law  relating  to  its  execution  haviag 
been  broken,  or  to  some  lack  of  essential  formality. 
Ruptum  :  the  original  will  was  valid  but  had  been  revoked 
by  the  making  of  a  subsequent  will,  or  by  the  subse- 
quent agnation  of  a  suus  heres.  Irritum :  rendered  useless 
through  the  testator  having  suffered  capUio  deminufio.  Desti- 
tutum :  abandoned  by  the  heir  not  entering.  Rescissum, 
inofiiciosum :  rescinded  through  an  actio  de  inofficioso  being 
successfully  maintained. 

139.  Consider  the  effect  on  a  will,  of  the  testator 

(a)  Giving  himself  in  adoption, 

{h)  Marrying. 

(c)  Incurring  a  Capitis  Deminutio. 

{a)  The  will  is  invalidated  (irritum)  by  the  testator  under- 
going the  change  of  status  which  is  the  necessary  result 
of  his  adoption,  (h)  No  effect :  he  undergoes  no  change  of 
status,  and  the  wife  has  no  legal  claims  requiring  recognition 
in  the  will  (unless  the  wife  come  into  his  manus,  when  the 
will  would  be  ruptum).  (c)  The  will  is  invaUdated  (^irri- 
tum). In  the  first  and  last  cases,  while  by  the  ius  civile  the 
will  was  of  no  effect,  the  praetor  would  give  honorum  possessio 
secundum  tahidas,  provided  that  the  testator  had  resumed  his 
original  status  at  the  time  of  his  death.     (J.  II.  17.  6.) 

140.  How  do  you  account  for  the  frequent  institution  as  heirs 
of  {a)  a  slave  of  the  testator,  {h)  a  servus  alienus,  {c)  several 
of  the  friends  of  the  testator,  (d)  the  Emperor? 

(a)  The  object  was  to  prevent  the  testamentum  from  being 
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lUstitutum.  No  heres  voluntarivs  would  enter  on  a  damnosa 
heredltas ;  after  the  heneficium  alstinendi  had  been  granted 
to  sui  heredes,  the  testator's  own  slave  was  the  only  person 
remaining  who  if  instituted  heres  was  legally  bound  to  enter 
{heres  necessarius).  Hence  an  insolvent  testator  often  saved 
his  own  name  from  posthumous  disgrace  by  such  an 
institution. 

(1))  The  institution  of  a  servus  alienus  (G.  II.  189,  190 ; 
J.  II.  14.  1,  2)  was  a  device  adopted  for  two  purposes, 
(i)  It  secured  the  transmission  of  the  hereditas  to  his  master's 
heirs ;  had  the  master  himself  been  instituted  and  pre- 
deceased the  testator,  the  institution  would  have  lapsed. 
The  possibility  of  the  servus  predeceasing  the  testator  was 
guarded  against  by  the  substitutio  of  other  slaves  belonging 
to  the  same  master,  (ii)  It  gave  to  the  master  of  the  slave 
the  option  of  either  himself  becoming  heir  through  the  slave, 
or  of  selHng  the  slave  at  a  price  enhanced  by  his  character 
of  institntiis,  and  so  deriving  practical  benefit  without  in- 
curring the  burdens  of  performing  the  sacra  and  administering 
the  estate. 

(r)  By  appointing  several  of  his  friends  as  heirs,  a  testator 
could  secure  the  due  performance  of  fidekommissa  and  other 
charges  upon  the  estate.  Such  institutions  were  in  effect 
the  appointing  rather  of  executors  to  administer  the  estate 
in  accordance  with  the  deceased's  directions  than  of  a  heres  (in 
the  old  sense)  to  carry  on  the  testator's  iiersona,  or  of  an  heir 
in  the  new  sense  to  succeed  to  his  property.  In  such  cases 
trust  bequests  could  be  executed  to  any  extent  without  tlie 
difficulties  which  were  only  partially  met  by  the  senatus- 
consulta  Trebellianum  and  Pegasianum. 

{d)  The  institution  of  the  Emperor  as  heir  (usually  as 
joint-heir  with  the  deceased's  sui  heredes)  was  sometimes  a 
mark  of  respect  for  a  worthy  Priaceps,  sometimes  the  per- 
formance of  a  duty  {i.e.  a  return  for  the  grant  of  ingenultas 
to  a  libertinus)  ;  but  more  often  it  was  a  precautionary 
measure  to  secure  the  testator's  children  in  the  succession 
to  the  remainder  of  the  property.     In  times  of  wholesale 
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confiscation  such  as  the  reigns  of  Nero  and  Domitian,  this 
plan  was  frequently  adopted  (e.g.  by  Agricola :  Tac,  Agr. 
c.  43). 

141.  Explain  "  OUm  quidem  erant  legatorum  genera  quatticor  " 
(J.  II.  20.  2). 

When  and  how  does  the  property  in  a  legacy  vest  in  the 
legatee  ? 

Before  the  alteration  of  the  law  by  Justinian  there  were 
four  forms  of  legacies :  (1)  Per  Yindicationem,  e.g.  "  I 
give  and  bequeath  my  slave  to  Titius."  Immediately  the 
heir  entered,  Titius  would  have  a  real  action  [vindicatio)  to 
obtain  the  slave,  whoever  might  then  have  the  slave  in 
his  possession.  The  property  in  the  thing  given  by  the 
legacy  vested  as  soon  as  the  heir  entered.  (2)  Per  damna- 
tionem,  e.g.  "  Let  my  heir  be  condemned  to  give  my  slave  to 
Titius."  Here  the  legatee  had  a  personal  action  to  compel 
the  heir  to  give  the  slave  to  him,  but  he  did  not  become  the 
owner  of  the  slave  until  he  was  actually  conveyed  to  him. 
(3)  Sinendi  modo,  e.g.  "  Let  my  heir  allow  Titius  to  take 
my  slave."  Here  again  there  was  only  a  personal  action 
against  the  heir,  and  Titius  became  owner  as  soon  as  he 
received  the  slave.  (4)  Per  prseceptionem,  e.g.  "  Let  Titius 
my  heir  take  my  slave  before  dividing  the  inheritance." 
This  was  a  form  used  when  the  testator  gave  a  legacy  to  one 
of  his  heirs  of  some  part  of  the  inheritance  which  was  to  be 
taken  by  him  over  and  above  his  share  of  the  inheritance. 
The  legatee  did  not  become  owner  until  he  actually  received 
the  slave  through  the  action  for  the  division  of  the  inherit- 
ance (iudicium  familiae  erciscundae).  The  Sc.  Neronianum 
(a.d.  64)  enacted  that  a  legacy  made  in  any  of  the  recog- 
nised forms,  if  not  valid  in  the  form  adopted,  should  be 
construed  as  a  legacy  per  damnationem;  and  subsequently 
Constantius  and  Constans  (a.d.  339)  appear  to  have  dis- 
pensed with  the  necessity  of  using  the  traditional  solemn 
form  of  words  in  a  bequest.  Justinian  abolished  any  dis- 
tinctions surviving  between  the  different  classes  of  legacies 
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and  assimilated  legacies  as  far  as  possible  to  trusts,  giving  in 
each  case  a  vested  interest  enforceable  by  real  action  against 
the  heir  where  the  subject-matter  of  the  bequest  belonged  to 
the  testator  and  was  specific  ;  and  in  other  cases  imposing 
an  obligation  on  the  heir  enforceable  by  personal  action. 

142.  What  icere  the  different  kinds  of  legacies  in  the  time  of 
Justinian?  Explain  the  terms  '■^ Dies  Venit,"  ^^ Dies  Cedit,''  in 
relation  to  legacies. 

The  four  forms  of  legacies,  per  vindicationem,  per  damna- 
fionem,  sinendi  mode,  smd  per  jJrseceptionem,  stiW  existed,  but  all 
diffences  of  effect  were  abolished  by  Justinian. 

"  Dies  cedit "  was  the  day  when  the  right  accrued  to  the 
legatee  ;  in  the  case  of  pure  and  simple  legacies,  or  those 
payable  after  a  fixed  term,  this  was  on  the  death  of  the 
testator.  In  the  case  of  a  condition  imposed,  on  the 
happening  thereof. 

**  Dies  Yenit "  was  the  day  when  the  legacy  was  payable, 
that  is,  after  the  aditio  or  entry  by  the  heir,  or  upon  the 
fulfilment  of  the  condition  (if  any)  imposed. 

143.  Translate:  ^^ Hodie  omnia  caduca  fisco  vindicantur  sed 
servato  iure  antiqim  liberis  et parentibus  "  (Ulp.  XVII.  2).  Stale 
tlte  law  on  Die  subject  anterior  to  Ulpian^s  statement. 

"  At  the  present  day  all  lapsed  bequests  are  claimed  by 
the  Treasury,  but  with  a  saving  of  their  ancient  right  to 
children  and  parents." 

Caduca  were  bequests  valid  at  civil  law  but  ineffectual  in 
the  particular  case  owing  to  some  special  statute  {e.g.  a 
legacy  to  a  Latinus  Tunianus)  or  the  failure  of  a  condition 
or  otherwise.  The  term  is  especially  applied  to  bequests 
vacated  by  the  Julian  and  Papia-Poppajan  laws  (a.d.  4 
and  9),  which  were  passed  to  promote  matrimony  by  sub- 
jecting bachelors  to  certain  disqualifications  in  the  matter  of 
succession  (leges  caducariae).  Under  these  laws  a  tselebs 
— i.e.  an  unmarried  man  liotween  20  and  GO,  or  an  unmarried 
woman  l)etween    20   and    50 — could  take   nothing   as  /teres 
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exfranPAis  or  legatee,  and  an  or  bus — i.e.  a  man  between  50 
and  60  without  natural  or  adoptive  children — could  only 
take  half  of  what  was  left  him.  This  was  still  the  law 
in  Gains'  day,  but  Constantine  (a.d.  320)  removed  the 
disqualifications,  and  Justinian  abrogated  all  the  caduciary 
laws. 

When  an  inheritance  or  legacy  lapsed  through  the 
operation  of  these  laws,  the  ordinary  principle  of  accretio 
did  not  apply ;  lapsed  legacies  were  allotted  in  the  first 
place  to  conjoint  legatees  of  the  same  specific  thing,  if  the 
legatees  had  children ;  secondly,  to  children  of  the  deceased, 
or  parents,  if  instituted  heirs  in  the  will ;  in  the  third  place, 
to  heirs  and  other  legatees  having  children ;  with  remainder 
to  the  serarium.  Soon  after  Gains'  time  Caracalla  (a.d.  212- 
217)  enacted  that  all  caduca  should  lapse  immediately  to 
the  fiscus  [he  further  increased  the  imperial  resources  by 
doubling  the  5  per  cent,  duty  on  inheritances  (vicesima 
hereditatum)  and  conferring  Eoman  citizenship  on  all  free 
subjects],  but  did  not  interfere  with  the  provisions  of  the  lex 
Papia  excepting  certain  persons  from  the  general  rule  of 
forfeiture;  liberi  et parentes  of  the  testator  to  the  third  degree 
{I.e.  grandparents  and  grandchildren)  were  never  affected  by 
the  leges  caducarise. 

144.  State  and  exemplify  the  several  ivays  in  which  a  legacy 
could  he  revoked. 

A  legacy  might  be  revoked  : 

I.  Expressly  [a)  in  a  subsequent  will  or  codicil,  e.g.  by 
words  expressing  a  contrary  intention  or  by  directing  the 
transfer  of  the  thing  bequeathed  to  another  person,  (//)  by 
erasing  the  disposition  from  the  will. 

II.  By  implication,  e.g.  (a)  by  alienation  of  the  thing 
bequeathed  during  the  testator's  lifetime,  (b)  if  serious 
enmity  arose  between  the  testator  and  the  legatee. 

A  legacy  might  lapse  (a)  by  death  of  the  legatee  before 
the  legacy  vested,  (b)  by  want  of  capacity  to  take  [testa- 
ment if  act  ii)  on  the  part  of  ths  legatee. 
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145.  Explain : — 

{(()  ^^  Ilia  tuns  regula  falsa  demonstratlone  legatum  nori 
perimi "  (J.  II.  20.  30). 

(b)  "  Legato  falsa  causa  non  nocet  "  {ib.  31). 

(c)  "  A?ite  heredis  institutionem  inutiliter  antea  hgahatur  " 
{ib.  34). 

(ft)  and  {b)  Neither  a  mistake  in  description  of  the  subject 
of  a  legacy  nor  the  assigning  of  an  erroneous  reason  for 
giving  it  was  in  itself  sufficient  to  invalidate  a  bequest  in  the 
later  Eoman  law  (Ulp.  XXIV.  19),  e.g.  if  I  leave  my  slave 
Stichus  (wrongly  described  as  verna,  "  born  in  my  familia  ") 
to  Titius,  for  the  mistaken  reason  that  he  administered  my 
affairs  in  my  absence,  the  legacy  is  valid  because  there  is 
no  essential  error  as  to  identity  of  bequest  or  beneficiary, 
nor  is  there  any  condition  which  has  to  be  fulfilled.  It  was, 
of  course,  possible  to  assign  a  reason  under  a  conditional 
form,  and  in  that  case  the  legacy  was  only  valid  if  the 
condition  had  been  accomplished. 

(c)  Under  the  old  law,  nothing  that  in  a  will  preceded 
the  institution  of  the  heir  could  have  any  validity  whatsoever, 
the  reason  being  that  if  there  is  no  heir,  there  is  no  will. 
Under  Justinian  the  spirit  {voluntas)  finally  triumphs  over  the 
letter  {ordo  scripturse),  and  legacies  are  recognised  wherever  in 
the  testamentum  they  happen  to  be  mentioned.  From  the 
text  it  appears  that  the  formal  invalidating  of  gifts  of  freedom 
misplaced  in  the  testamentum  was  the  chief  reason  for  the 
adoption  of  this  generous  attitude.  [Exceptionally,  the  Pro- 
culians  had  allowed  the  appointment  of  a  tutor  to  precede 
the  institution  of  the  heir  (G.  II.  231).] 

146.  A  testator  bequeaths  the  following  legacies:  {I)  To  A 
a  thing  pledged  to  B ;  (2)  To  C  an  article  that  the  testator  sub- 
sequently sells ;  {?})  To  D  an  article  that  belongs  to  B.  What 
right  in  each  case  does  the  legatee  acquire  1^ 

(1)  The  legatee  might  require  the  heir  to  redeem  the 
thing,  if  the  testator  knew  that  it  was  pledged  (J.  II.  20. 
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12).  (2)  If  the  intention  of  the  testator  had  been  to  revoke 
the  legacy,  C  would  take  nothing ;  otherwise  he  would  be 
entitled  to  the  thing,  or  its  value,  from  the  heir  {ih.  id.). 
(3)  The  legatee  D  would  have  an  action  against  the  heir 
for  the  thing  bequeathed  or  its  value.  In  this  action  D 
would  have  to  prove  that  the  testator  knew  that  the  thing 
belonged  to  another.  The  thing  must  also  be  a  commerciable 
article,  otherwise  the  heir  was  not  bound  to  pay  its 
value  {ib.  4). 

147.  Aulus  leqiieaths  {a)  to  his  ivife  Aula  a  sum  which 
exactly  represents  the  value  of  her  dos ;  (b)  to  a  creditor^  Balbus, 
100  aurel.     What  principles  apply  to  these  legacies? 

{a)  The  legacy  takes  effect ;  because,  although  it  operates 
as  a  satisfaction  of  the  liability  to  restore  the  dowry,  the 
legacy  is  more  advantageous,  seeing  that  it  can  be  claimed 
at  once,  while  the  heir  is  allowed  a  year  for  restitution  of 
the  dos. 

(b)  If  the  legacy  does  not  exceed  the  debt  due  to  Balbus 
it  is  void,  unless  the  legacy  is  unconditional  and  the  debt 
either  conditional  or  payable  at  a  future  time.  The  bequest 
is  presumed  to  be  in  satisfaction  of  the  debt,  and  the 
creditor,  except  where  the  legacy  exceeds  the  debt  or  the 
latter  is  only  payable  after  an  interval  or  is  conditional,  does 
not  receive  any  benefit. 

The  principle  involved  is  that  some  benefit  to  the  legatee 
is  essential  to  the  validity  of  a  legacy ;  and  also  that,  in 
the  absence  of  proof  to  the  contrary,  a  debtor  is  not  pre- 
sumed to  make  a  gift. 

148.  What  changes  ivere  introduced  by  Justinian  simplifying 
and  improving  the  law  of  legacies  ? 

Justinian's  changes  were  as  follows  : — 

I.  He  abolished  what  remained  of  the  distinctions  between 
the  four  forms  of  legacies  in  use  in  the  time  of  Gaius,  and 
enacted  that  all  legacies  should  be  subject  to  the  same  rules 
and  might  be  recovered  by  real  or  personal  actions  according 
to  the  nature  of  the  subject-matter.  * 
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II.  He  put  legacies  on  the  same  footing  as  Jidelrommissa, 
and  provided  a  more  effectual  means  of  securing  the  dis- 
charge of  the  latter.  In  default  of  other  proof,  the  person 
burdened  with  a  trust  might  be  subjected  to  an  oath  to 
disclose  the  extent  of  his  trust. 

III.  He  abolished  some  of  the  restrictions  as  to  persons 
to  whom  legacies  could  be  given,  e.g.  he  allowed  legacies  to 
be  given  to  2Jostumi  alieni. 

IV.  He  also  abolished  various  technical  restrictions  con- 
nected with  legacies,  e.g.  legacies  given  by  way  of  penalty, 
legacies  bequeathed  in  a  will  before  the  institution  of  the 
heir,  and  sundry  others,  previously  invalid,  were  made 
effectual. 

V.  In  the  case  of  a  legacy  left  jointly  or  severally  to  two 
or  more  persons,  he  provided  that  in  all  cases  such  a  legacy 
should  be  divided,  and  that  a  lapsed  portion  should  accrue 
to  the  co-legatees. 

149.  Compare  donatio  mortis  causa  luith  legatum. 

The  rules  affecting  donationes  mortis  causa  and  legacies 
were  the  same  on  the  following  points  : — 

I.  The  rules  of  the  leges  Furia  et  Voconia  applied  to  both. 

II.  The  hfjes  lulia  et  Papia  as  to  capacity  to  take,  and 
the  lex  Fatcidia  as  to  deduction  of  a  fourth  by  the  heir, 
applied  to  both. 

III.  Both  were  subject  to  the  rights  of  the  creditors  where 
the  estate  was  insolvent. 

IV.  Both  were  subject  to  the  rights  of  the  patron  in  the 
case  of  a  freedman's  inheritance. 

V.  Both  were  avoided  by  a  capital  condemnation. 
Donatio  mortis  causa  differed  from  a  legacy  as  follows : — 

I.  It  was  independent  of  the  acceptance  of  the  inheritance. 

II.  Testamenti  factio  was  not  necessary  in  either  donor  or 
donee. 

III.  It  was  not  affected  by  the  querela  inofficiosi  testamenti. 

160.  Distinguish  between  the  position  of  an  heir  and  that 
of  a  legatee  in  Roman  Law.     How  ivere  the  following  persons 
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able  {if  at  all)  to  protect  themselves  from  loss  in  consequence 
of  the  fusion  of  the  legal  personalities  of  the  heir  and  the 
deceased:  (a)  the  heir  himself  {b)  his  creditors^  (c)  the  creditors 
of  the  deceased  ? 

The  heir  was  a  universal  successor  either  {a)  under  a  will, 
or  {]))  on  intestacy.  He  succeeded  to  all  the  rights  of  the 
deceased,  but  at  the  same  time  was  subject  to  all  his 
liabilities  (until  the  great  change  effected  by  Justinian  by 
the  introduction  of  the  beneficium  inventarii). 

The  legatee,  on  the  other  hand,  was  a  singular  successor 
and  became  entitled  under  a  will  only.  He  incurred  no 
liabilities  unless  incident  to  the  thing  bequeathed. 

{a)  Prior  to  Justinian's  legislation,  the  heir  could  only 
protect  himself  from  loss,  if  the  inheritance  was  insolvent, 
by  refusing  to  accept  or  make  aditio.  After  the  introduc- 
tion of  inventories  by  Justinian  the  heir  could  protect  himself 
from  Uability  by  claiming  the  beneficium  inventarii. 

{b)  The  creditors  of  the  heir  could  not  protect  themselves 
against  the  acceptance  of  an  insolvent  inheritance  by  the 
heir.  Acceptance  of  an  insolvent  inheritance  was  regarded 
in  the  same  light  as  the  incurring  of  any  other  debt 
(D.  42.  6.  1.  2). 

(c)  The  creditors  of  the  deceased  could  apply  for  a 
separatio  bonorum,  i.e.  an  order  that  the  property  of  the 
deceased  should  be  treated  as  separate  from  that  of  the 
heir,  the  effect  of  which  was  that  the  creditors  of  the  heir 
could  not  claim  to  be  paid  out  of  the  inheritance  until  all 
the  creditors  of  the  deceased  had  been  paid  in  full. 

151.  (1)  How.,  if  at  all,  coidd  the  creditors  of  a  solvent 
inheritance  protect  themselves  against  the  effects  of  the  insol- 
vency of  the  heir  ?  (2)  How,  if  at  all,  coidd  a  solvent  heres 
institutus  protect  himself  against  the  insolvency  of  the  inheritance 
(a)  before  entry,  (b)  after  entry  ? 

(1)  The  creditors  could  obtain  the  beneficium  separa- 
tionis  by  applying  to  the  magistrate  for  an  order  to  have 
the  property  of  the  deceased  dealt  with  separately  [separatio 
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bonorum).     The  application  must  be  made  within  five  years 
of  the  acceptance  of  the  inheritance. 

(2)  (a)  Prior  to  Justinian's  legislation,  the  heir  could  only 
protect  himself  by  refusing  to  enter  or  by  arranging  with  the 
creditors,  before  accepting,  to  limit  their  claims  to  the  actual 
assets,  and  then  taking  up  the  inheritance  as  their  agent 
(mandatarius)^  in  which  case  they  w^ere  bound  to  indemnify 
him  against  loss,  (h)  After  entry,  prior  to  Justinian's  legis- 
lation, the  heir  could  not  protect  himself.  He  undertook  all 
the  liabilities  of  the  testator.  After  Justinian's  legislation, 
he  could  in  all  cases  protect  himself  by  claiming  the 
beneiicium  inventarii  and  making  a  complete  inventory 
of  the  property,  to  be  commenced  within  one  month  of 
his  becoming  aware  of  his  rights  and  completed  within  two 
months  more,  or,  if  he  were  at  a  distance,  within  one  year. 

152.  "  A  succession  can  be  accepted  absoli/telfj,  or  under  benefit 
of  inventory"  [Civil  Code  of  France,  Arl.  174:),  Trace  this  rule 
to  its  historical  origin,  and  explain  it. 

This  rule  is  derived  from  Justinian's  legislation,  introducing 
the  beneficinm  inventarii. 

The  person  instituted  heir  in  a  will  or  entitled. to  succeed 
on  intestacy  was  given  the  option  between  claiming  an 
interval  for  deliberation  {spatium  deliberandi) — a  privilege 
introduced  by  the  Praetor's  edict — in  which  case,  if  he 
accepted  the  inheritance,  he  became  hable  to  pay  all  the 
debts  and  also  legacies  and  fideicommissa  in  full  and  could 
not  claim  the  Falcidian  or  Trebellian  Fourth,  or  to  enter- 
under  benefit  of  inventor ij^  in  which  case  he  was  required  to 
make  a  complete  inventory  of  the  property  within  a  certain 
period — usually  three  months — and  then  was  not  liable 
beyond  the  amount  of  the  assets.  If  the  heir  declined  the 
inheritance,  the  creditors  or  beneficiaries,  on  giving  him  an 
indemnity,  could  compel  him  to  QxitQ):  pro  forma. 

153.  When  and  fur  what  purposes  were  Codicilli  introduced  ! 
What  rules    were  appliiable   to  Codicilli  when  Iheij  were  used 

B.L.  L 


146    Law  relatiitg  to  Wills  and  Succession. 

(1)  as  a  sabslitule  for,  (2)  as  an  addlUon  to,  Testamenta?     In 
what  respects  did  they  differ  from  ivilts  ? 

Codicilli  were  informal  testamentary  dispositions  to  which 
legal  effect  was  first  given  by  the  Emperor  Augustus.  They 
were  introduced  as  a  convenience  to  persons  travelling,  who 
might  find  it  difficult  to  make  a  formal  will.  The  codicils 
contained  requests  or  directions  {fideicommissa)  which  were 
])inding  upon  the  heir  whether  under  a  will  or  ab  iatestato. 
When  used  as  a  substitute  for  a  will  the  heir  al)  intestate  was 
charged  with  the  duty  of  executing  the  trusts.  Five  witnesses 
were  at  one  time  required,  but  the  rule  was  not  a  strict  one, 
and  beyond  this  there  was  no  formality. 

When  used  as  an  addition  to  testamenta,  the  heir  under 
the  will  had  to  see  that  the  directions  in  the  codicil  were 
carried  out.  If  a  codicil  preceded  a  will  it  ought  to  be 
ratified  in  the  will ;  but  even  if  this  were  not  done  the 
beneficiary  under  the  codicil  might  take  if  it  were  clear  that 
the  trust  was  not  revoked  by  the  will  (J.  II.  25.  1).  A  codicil 
with  a  will  stood  or  fell  with  the  will ;  if  the  will  became 
invalid  so  did  the  codicil. 

Codicilli  differed  from  wills  in  that  (1)  no  formalities 
were  requisite  (except,  later,  five  witnesses) ;  (2)  they  could 
not  dispose  of  the  inheritance  by  appointing  an  heir ;  (3)  a 
legal  tutor  could  not  be  appointed  by  them  ;  (4)  there  might 
be  several  codicils,  but  only  one  will ;  (5)  they  could  exist 
without  a  will ;  (6)  the  lex  Falcidia  did  not  apply  to  them. 

154.  What  form  {if  any)  ivas  necessary  to  make  a  valid 
Codicillus  ?     Hoiv  did  Codicilli  modify  the  law  of  tvills  ? 

No  form  was  necessary,  but  five  witnesses  were  required 
by  enactments  of  Constantino,  Theodosius  II.,  and  Justinian. 
Even  this  was  not  absolutely  necessary  in  the  time  of 
Justinian,  for  the  heir  could  be  put  upon  his  oath  to  swear 
that  he  had  received  no  directions  from  the  deceased. 
Codicils  modified  the  law  of  wills  by  enabling  testamentary 
dispositions  to  be  made  without  formality ;  and  a  clause 
(clausula  codicillaris)  might  always  be  inserted  in  a  will 
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to  the  effect  that  if  the  document  should  be  invalid  as  a 
will  it  should  operate  as  a  codicil.  The  ftdekommissa  created 
by  codicil  were  in  later  law  effectuated  as  fully  as  legacies, 
and  by  their  means  persons  otherwise  incapable  of  taking 
the  benefit  of  testamentaiy  dispositions  could  be  provided 
for.  In  this  way,  also,  executory  interests  might  be  created, 
e.g.  I  bequeath  my  farm  to  Titius,  and  on  his  death  to  Seius. 

155.  How  could  a  Roman  make  a  will  ?     Distinguish  between 
Testamenium  and  Codidllus. 

There   were   seven  ways   existing   at   different   times   in 
Eoman  history  in  which  a  citizen  could  make  a  valid  will. 
1.  Galatis  comitiis :  that  is,  in  the  comitia  curiala  whilst 
sitting    for   the    despatch    of   civil    business.     2.    In    pro- 
cinctu :  a  declaration  made  in  the  presence  of   the  army 
drawn  up  in  battle  array.    3.  Per  aes  et  libram :  with  the 
forms  of  mancipation  the  testator's  directions  being  declared 
orally  or  embodied  in  sealed  tablets.     The  ceremony  required 
the  presence  of  the  testator,  ihQfamili'de  emptor^  the  balance 
holder,  and  five  witnesses.    4.  The  praetorian  will.    Where 
a   will   was   written,    but   was   not   executed   with   all   the 
formalities  of  the  ins  civile,  the  praetor  gave  honorum  possessio 
to  the  person  named  as  heir,  provided  the  will  teas  sealed 
hij  seven  witnesses.     The  praetor  could  not  constitute  such 
person  heir,  but  he  gave  him  possession,  which  ripened  by 
lapse  of  time  into  ownership.     This  will  to  a  great  extent 
superseded  the  mancipatory  will,  which,  however,  survived 
in  the  West  until  a  comparatively  late  period.     5.  Triper- 
titum :  this  was  the  Imperial  will,  which  came  into  use  in 
the  later  Empire.     The  requisites  were :  (a)  That  all  seven 
witnesses  should  be  present,  and  the  will  made  uno  contextu, 
i.e.  at  one  and  the  same  time,  as  required  by  the  ius  civile ; 
(b)  that  the  witnesses  should  aflix  their  seals,  as  required  by 
the  praetor;  (c)  that  the  witnesses  and  the  testator  should 
sign  the  testament,  as  required  by  the  Imperial  constitutions, 
Justinian  also  required  the  name  of  the  heir  to  be  written 
either  by  the  testator  or  by  the  witnesses ;   but  this  was 
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subsequently  dispensed  with.  The  threefold  origin  of  the 
rules  affecting  it  gave  a  name  to  the  will  [Tripertitum).  6. 
Nuncupative :  a  verbal  or  nuncupative  will  might  be  made 
in  the  time  of  Justinian,  and  even  at  an  earlier  period,  by 
expressing  testamentary  intentions  in  the  presence  of  seven 
witnesses.     7.  Public  wills  (see  120). 

Difference  between  Testamentum  and  Codicillus. — A 
iestamentum  was  a  formal  expression  of  the  intention  of  a 
testator  by  which  an  heir  was  appointed  to  succeed  to  the 
universitas  iuris,  and  to  distribute  the  estate  in  accordance 
with  the  directions  given  him.  Only  in  this  way  could  an 
heir  be  appointed,  or  an  inheritance  be  given. 

A  codicillus  was  an  informal  expression  of  the  intention 
of  the  maker,  containing  directions  to  any  one  who  should 
be  his  heir,  as  to  the  disposal  of  the  whole  or  part  of  his 
property.  No  formalities  were  required,  except  that,  in 
later  law,  five  witnesses  were  necessary ;  neither  a  legal 
heir  nor  a  legal  tutor  could  be  thus  appointed;  the  legal 
inheritance  could  not  be  thus  disposed  of ;  there  might  be 
several  codicils,  but  only  one  will;  it  could  exist  without 
a  will,  and  then  the  heirs  ad  intestato  had  to  carry  out 
the  directions;  and  the  lex  Falcidia  did  not  apply  to  a 
codicil. 

156.  What  were  the  nature  and  ohject  of  Fideicommissa  ? 
Show  how  the  law  of  wills  was  affected  hy  them. 

Fideicommissa  were  requests  to  the  heir  (under  a  will  or 
ah  intestato')  or  to  any  one  taking  under  a  will  to  conform  to 
the  directions  of  the  testator  or  intestate,  as  the  case  might 
be.  They  might  consist  of  (a)  directions  to  the  heir  to 
hand  over  the  w^hole  of  the  inheritance  to  a  person  named 
(fideicommissum  hereditatis) :  {h)  directions  to  the  heir  or 
a  legatee  to  hand  over  a  particular  thing  to  another  (fid. 
singulae  rei).  They  might  be  contained  in  a  will,  or  in 
a  codicil  supplementary  to  an  existing  will,  or  in  a  codicil 
existing  w^ithout  a  will.  In  the  two  first  cases  the  heir 
under  the  will  had  to  see  to  their  execution,  in  the  last  the 
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heir  ah  intestato  was  responsible.  Their  objects  were  chiefly 
to  evade  the  technicahties  of  the  law  relating  to  wills,  and 
to  enable  persons  to  be  provided  for  who  could  not  take 
under  wills  by  the  ins  civile.  By  Fideicommissa,  persons 
could  be  benefited  who  were  incapable  of  receiving  benefits 
under  a  will,  e.g.  a  peregrinus,  a  Latinus  lunianiis  (but  this 
power  was  much  restricted  by  Hadrian's  legislation).  No 
particular  form  of  words  was  necessary  ;  nor  did  the  codicil, 
by  which  fideicommissa  were  often  created,  at  first  require 
any  formalities  in  its  execution ;  five  witnesses  were  subse- 
quently required.  The  lex  Falcidia  did  not  apply  to  fideicom- 
missa, but  in  reference  to  them  a  similar  provision  in  favour 
of  the  heir  was  introduced  by  the  Sc.  Fegasianum.  Justinian 
assimilated  the  rules  relating  to  legacies  and  fideicommissa, 
giving  the  former  all  the  privileges  of  the  latter. 

157.  Stale  the  provisions  of  the  Sea.  Trebelliamim  and 
Fegasianum,  and  explain  the  nature  of  the  mischiefs  they  ivere 
intended  to  remedy. 

The  heir,  who  had  to  hand  over  the  whole  or  part  of  the 
inheritance  under  a  fideicommissiim,  originally  protected 
himself  against  liabilities  by  stipulating  with  the  fidei- 
commissarius  (the  beneficiary)  for  an  indemnity  against  the 
liabilities  of  the  inheritance  or  a  proportionate  part  thereof, 
and  at  the  same  time  promised  to  transfer  in  accordance 
with  the  trust  direction :  stipidationes  partis  et  pro  parte. 
By  the  Sc.  Trebellianum  (a.d.  62)  this  was  rendered  un- 
necessary. The  fideicommissarius  alone  was  henceforth  to 
be  liable  on  and  take  over  the  actions  affecting  the  estate 
or  the  portion  thereof  transferred  to  him.  The  object 
of  the  Sc.  was  to  induce  the  heir  to  enter  and  execute 
the  fideicommissa.  This  was  not  found  a  sufficient  induce- 
ment to  the  heir  to  enter  on  the  inheritance  in  all  cases,  and 
consequently  the  Sc.  Pegasianum  was  passed,  giving  the 
heir  one-fourth  of  the  inheritance  in  the  same  way  that  the 
lex  Falcidia  gave  him  a  fourth  of  the  estate  which  he  had  to 
distribute  under  a  testament.    If  the  heir  took  advantage  of 
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the  Sc.  Frf/nsiannm,  however,  he  remained  liable  for  all 
claims  against  the  estate,  and  consequently  was  obliged  to 
have  recourse  to  stipulations  of  indemnity  to  protect  him- 
self. Justinian  enacted  that  he  should  take  his  fourth,  and 
that  the  liabiHties  should  be  divided  between  the  heir  and 
the  fuMcommissarius  in  proportion  to  their  shares.  The 
heir  was  compelled  to  enter.  Justinian  thus  combined  the 
effects  of  the  two  senatusconsiiHa,  the  joint  enactment  being 
entitled  the  Sc.  Trebellianum. 

158.  A  appoints  B  to  he  his  heir,  and  charges  B  hy  way 
of  trust  to  hand  over  the  inheritance  to  C.  Wliat  is  the 
position  of  B  and  G  as  regards  the  right  to  the  inheritance 
and  as  regards  creditors  ? 

B  w^ould  be  compelled  to  hand  over  the  inheritance  to  C, 
but  would  remain  liable  at  law  for  the  debts  of  the  estate. 
Originally  he  protected  himself  by  stipulating  with  the 
fideicommissarius  for  an  indemnity  against  claims  made  on 
him,  he  at  the  same  time  agreeing  to  hand  over  everything 
he  received  as  part  of  the  estate.  Subsequently,  the  Sc 
TreJjelliunum  (a.d.  62)  rendered  this  agreement  unnecessary. 
The  fideicommissarius  took  the  place  of  the  heir,  and  if  the 
latter  were  sued  by  the  creditors  he  might  plead  that  he 
had  handed  over  the  inheritance.  The  Sc.  Pegasianum 
(a.d.  70 — 76)  enabled  the  heir  charged  with  handing  over 
the  estate  to  retain  a  fourth,  but  he  became  liable  for  all  the 
debts  of  the  inheritance.  To  protect  himself  he  entered 
into  the  stipulations  partis  et  pro  parte  as  before  described, 
by  which  he  and  the  fideicommissarius  became  liable  for  a 
proportionate  part  of  the  debts.  Justinian  combined  these 
two  Sea.  The  heir  was  bound  to  enter,  he  took  his  fourth, 
but  each  was  liable  only  for  his  proportion  of  the  debts. 

159.  "  Children  in  the  first  degree,  whose  inheritance  was 
hurdened  with  a  general  fideicommissum,  ivere  {prior  to  1873) 
entitled  to  the  deduction  of  the  legitimate  and  Trelellian  portions, 
U'hich  together  (tvhere  there  were  not  more  than  four  children^ 
constituted  one-half  of  the  property   entailed''    {Cape    Colony 
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Notai'i/s  ManiiaJ).     Exjilain  this  hij  refprence  to    the  Roman 
Law  as  left  by  Justinian. 

After  Justinian's  legislation,  the  heir,  in  the  case  of  an 
inheritance  burdened  with  fideicommissa,  was  entitled  to 
deduct  a  clear  fourth,  known  as  the  Trebellian  Fourth 
[from  the  Sc.  Trebellian  um,  which  replaced  the  earher  Sc. 
of  the  same  name  and  the  Sc.  Pegasianum].  The  children 
of  the  testator,  if  not  named  heirs,  were  also  entitled  to 
one-fourth  of  what  they  would  be  entitled  to  on  intestacy 
(called  legitima  portio)  and  could  enforce  their  claim  by 
an  actio  in  supplementum  legitimae,  if  something  had 
been  left  to  them,  or,  if  they  had  been  passed  over  altogether, 
by  an  actio  de  inofflcioso  testamento.  Justinian's  later 
legislation  required  the  testator  to  leave  at  least  one-third 
of  the  inheritance  to  his  children,  if  less  than  five  in 
number,  or  at  least  one-half  if  there  were  five  or  more. 

160.  A  Roman  citizen  consulted  a  jurist  concerning  the 
making  of  his  will.  What  advice  should  the  jurist  have  given 
according  as  he  was  living  at  the  time  of  {a)  Cicero.,  (b)  Gaius^ 
(c)  Triho)iian? 

He  had  three  sons:  (1)  Auliis^  emancipated  ivith  children; 
(2)  Balbus,  ivho  had  married  a  wealthy  woman;  (3)  Gains, 
wfto  had  been  adopted  bg  Seius.  He  had  also  a  married 
daughter,  Lucia.  He  wanted  to  leave  Aldus  a  large  paternal 
estate  called  Villa  Tuscan  a.  On  Bcdbus  he  wished  to  settle, 
as  stridlg  as  possible,  a  small  farm  which  came  to  him  {the 
testator)  through  his  wife.  He  did  not  ivish  to  make  any 
other  provisimis,  except  a  legacg  to  Xenos^  an  alien.  All  the 
residue  of  his  propertg  he  wished  to  be  divided  in  the  proportion 
of  two  to  one  betiueen  his  friends,  Numerius  and  Valens,  both 
Roman  citizens, 

(a)  In  the  time  of  Cicero.  He  should  make  Numerius 
and  Valens  co-heirs,  Numerius  being  made  heres  ex  besse 
and  Valens  heres  e.n  triente.  He  should  disinherit  Aulus 
and  Balbus  by  name  and  insert  a  general  clause  dis- 
inheriting  all   others,   which   would   include   his   daughter, 
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and  his  daughter-in-law,  if  in  his  pofpsfas.  He  should  then 
hequeath  the  paternal  estate,  Villa  Tuscana,  to  Aulus  as  a 
legacy ;  and  the  farm  to  the  children  of  Balhus,  if  he  has 
any,  and,  if  he  has  none,  to  any  other  members  of  testator's 
family  he  might  desire  to  benefit,  subject  to  a  usufruct  in 
favour  of  Balbus.  He  might  give  the  farm  to  Balbus  and 
impose  a  trust  to  hand  it  over  to  his  children,  but  this 
would  not,  at  that  time,  have  been  legally  binding.  He 
could  not  give  a  legacy  to  Xenos,  as  the  latter  had  not 
testamenti  factio.  He  must  take  care  that  Aulus,  Balbus, 
and  Lucia  received  at  least  one-fourth  of  what  they  would 
be  entitled  to  on  his  intestacy. 

(h)  In  the  time  of  Gains.  His  dispositions  would  be  the 
same,  except  that  he  could  bequeath  the  farm  directly  to 
Balbus,  subject  to  a  trust  in  favour  of  his  children  and 
remoter  issue  within  limits  not  clearly  defined  in  the 
authorities. 

He  could  not  benefit  Xenos  either  by  way  of  legacy  or 
trust,  Hadrian  having  declared  trusts  in  favour  of  aliens  void. 

(c)  In  tlie  time  of  Tribonian.  He  would  have  to  disinherit 
all  his  children,  including  Gaius,  nominatim.  He  must  give 
to  each  child,  Gaius  included,  at  least  one-fom'th  (by  sub- 
sequent legislation  one-third)  of  what  such  child  would  be 
entitled  to  in  case  of  intestacy.  He  could  strictly  settle  the 
farm  by  way  of  trust  on  Balbus  and  his  descendants  to  the 
fourth  generation.  In  other  respects  his  dispositions  would 
be  the  same  as  before. 

161.  A  Roman  citizen  desired  to  devise  an  estate  in  strict 
seftlement  to  his  son,  and  then  to  that  son's  son,  and  so  on, 
Hoiv  far  could  he  carry  out  this  wish,  suiyposing  him  to  die 
(1)  A.D.  100,  (2)  A.D.  600? 

(1)  In  A.D.  100,  a  fldeicommissum  could  be  constituted  in 
favour  of,  but  apparently  could  not  be  imposed  on,  an 
incerta  persona  (G.  II.  287).  A  descendant  born  after  the 
death  of  the  testator  [except  in  the  case  of  a  postumus 
AquUianus  (see  Poste,  p.  223)]  was  regarded  as  an  incerta 
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jiersona.  Consequently  the  testator  could  settle  the  estate 
to  pass  successively  by  way  of  fideirommissum  or  trust  to 
any  descendants  born  during  his  lifetime  and  to  the  son  of 
the  last  smrvivor  of  such  descendants,  Init  (probably)  not 
further.  A  So.  under  Hadrian  avoided  fideicommissa  made 
in  favour  of  incertse  ijersonse  (G.  II.  287). 

(2)  In  A.D.  600,  the  property  could  be  strictly  settled 
within  the  family  (but  not  in  favour  of  outsiders)  by 
imposing  a  trust  on  the  successive  descendants  not  to 
alienate  the  property,  but  to  bequeath  it  to  their  children. 
A  limitation  had  been  placed  on  this  power,  however,  by 
Nov.  159.  2,  which  enacted  that  the  fourth  holder  should 
be  discharged  from  the  trust. 

162.  What  were  the  chief  changes  made  hij  Judliiian  in  the 
taw  of  iritis  ? 

1.  He  abolished  the  distinctions  between  the  four  forms 
of  legacies,  giving  to  the  legatees  real  or  personal  actions  to 
recover  the  legacy  according  to  the  nature  of  the  subject- 
matter  thereof.  2.  He  abolished  the  distinction  between 
legacies  and  fideicommissa,  so  that  dispositions  invalid  as 
the  former  might  be  binding  as  the  latter.  3.  He  com- 
bined the  effects  of  the  Sea.  Trehellianum  and  Pejjasianum^ 
giving  the  heir  the  benefits  of  both.  4.  He  introduced 
the  Iteneficium  inrenfarii,  by  which  an  heir,  making  an 
inventory  of  the  estate,  was  protected  from  liabihty  beyond 
the  amount  of  the  assets  of  the  inheritance.  Neglect  to 
make  an  inventory  made  the  heir  personally  liable  for  all 
the  debts  and  legacies.  5.  He  allowed  the  heir  to  be 
named  in  any  part  of  the  testament.  6.  He  required  all 
children,  whether  sui  heredes  or  emancipated,  and  whether 
born  or  only  conceived,  to  be  instituted  heirs  or  disinherited 
nominatim.  7.  He  allowed  the  actio  de  inofficioso  to  be  brought 
only  by  those  to  whom  nothing  had  been  left  in  the  will. 
If  an}i;hing  were  left  to  them  they  had  the  actio  in  siqrpte- 
meatum  lefjitimae  to  make  up  the  teijitima  portio.  8.  He  gave 
testators  power  to  deprive  their  heirs  of  the  Falcidian  Fourth. 
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163.  Explain  fhe  folloiving  words  and  phrases:  CoUath 
honor um,  Cretio,  Hereditas  iacens^  Captatoria  institutio,  Quasi- 
postumi  Velleeani,  Regula  Cafoniana. 

CoUatio  bonorum.  "  Hotchpot."  Emancipated  children, 
as  a  condition  of  being  granted  donorum  possessio,  were 
obhged  to  bring  into  hotchpot,  for  general  division,  acqui- 
sitions made  since  their  emancipation. 

Cretio  was  a  term  appUed  to  the  obhgation  which  might 
be  imposed  on  an  heir  to  make  a  formal  election  within 
a  certain  time  whether  he  would  accept  the  inheritance 
or  not.  Crefio  was  either  vulgaris  or  continua.  When  it 
was  vulgaris,  the  period  (usually  100  days)  was  calculated 
from  the  time  when  the  instituted  heir  became  aware  of 
his  rights ;  when  continua,  the  calculation  was  made  from 
the  death  of  the  testator  w^hether  the  heir  was  aware  of  his 
rights  or  not. 

Hereditas  iacens  was  an  inheritance  lying  vacant,  i.e. 
in  the  interval  between  the  death  of  the  testator  and  the 
acceptance  by  the  heir.  It  was  for  many  purposes  treated 
as  a  juristic  person,  e.g.  acquisitions  might  be  made  on  its 
behalf. 

Captatoria  institutio  was  the  appointment  of  a  person 
as  heir  on  condition  that  he  appointed  the  testator  or  some 
other  person  indicated  by  the  testator  as  heir  in  his  will. 
Such  an  institution  was  illegal. 

Quasi-postumi  Yellseani. — Grandchildren,  born  before 
the  making  of  the  will,  who,  by  the  death  of  their  father, 
became  sui  Jieredes  of  the  testator.  By  the  Lex  lunia 
Yellsea  testators  were  allowed  to  institute  or  disinherit 
such  persons  in  their  wills. 

Regula  Catoniana. — A  rule  laid  down  by  one  of  the 
Catos.  A  legacy  which  would  have  been  invalid  if  the 
testator  had  died  immediately  after  the  making  of  the  will 
was  altogether  invalid.  It  did  not,  however,  apply  to  con- 
ditional legacies  or  to  legacies  to  take  effect  after  a  certain 
time. 
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164.  State  the  rules  of  Intestate  Succession  to  a  freeborn 
'person — 

[a)  As  found  in  the  XII  Tables. 
(p)  As  left  by  Justinian. 

The  order  of  intestate  succession  under  the  XII  Tables 
was — 

I.  Sui  heredeSy  i.e.  persons  in  the  power  of  the  deceased 
and  first  in  degree  in  the  family  at  the  time  of  his  death. 

II.  Agnati  (nearest  in  degree),  i.e.  relatives,  who,  if  a 
common  ancestor  were  still  alive,  would  be  in  his  power. 

III.  Gentiles,  i.e.  the  members  of  the  gens  to  which  the 
deceased  belonged. 

By  Novels  118  and  127  Justinian  remodelled  the  law 
on  the  subject,  and  laid  down  the  order  of  succession  as 
follows  : 

(1)  Descendants  (whether  emancipated  or  not,  adoptive 
or  natural,  male  or  female).  If  in  the  first  degree  they 
succeeded  per  capita  ;  if  in  a  more  remote  degree,  they  were 
entitled  per  stirpes. 

(2)  Ascendants  together  with  brothers  and  sisters  of  the 
whole  blood,  if  any,  the  succession  being  per  capita  and 
the  ascendant  nearest  in  degree  excluding  the  more  remote. 
If  there  were  no  brothers  or  sisters  but  two  or  more  ascend- 
ants in  the  same  degree,  some  of  the  paternal  line  and  some 
of  the  maternal  line,  the  ascendants  of  one  line  took  one 
half  and  those  of  the  other  hne  the  other  half. 

(3)  Collaterals. 

Failing  ascendants,  the  succession  went  to — 
{a)  Brothers   and  sisters   of   the   whole   blood  and   their 
children  per  stirpes. 

[b)  Brothers   and    sisters    of   the   half    blood   and    their 

children  per  stirpes. 
But  representation  did  not  in  either  case  extend  to  the 
grandchildren, 
(r)  Tlie  nearest  blood  relation.     If  there  were  several  in 
the  same  degree  they  succeeded  per  capita. 
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165.  What  different  rhmes  of  persons,  excluded  ly  the  lus 
civile  from  succeeding  to  an  intestate  citizen's  inker itancGy  ivere 
admitted  to  the  succession — 

{a)  By  the  Prsetors  Edict  ? 

(b)  By  Imperial  legislation  ?  How  was  their  right  to  succeed 
enforced  ? 

(a)  By  the  Prsetor's  Edict — 

(1)  Bonorum  possessio  unde  liberi  was  granted  to 
emancipated  children  or  other  descendants  who  would  have 
been  sui  heredes  but  for  their  emancipation,  and  also,  in  the 
case  of  the  inheritance  of  an  emancipated  son,  to  children 
of  the  emancipated  son  who  remained  in  the  grandfather's 
power;  subject  to  bringing  into  hotchpot  (collatio  bonorum) 
any  property  they  possessed  other  than  pecidium  castrense 
or  quasi-casfrense. 

(2)  Bonorum  possessio  unde  cognati  was  given  to 
blood  relations  in  order  of  proximity,  in  default  of  agnati  or 
if  the  nearest  agnate  refused  the  inheritance. 

(3)  Bonorum  possessio  unde  vir  et  uxor  conferred  on 
husband  and  wife  reciprocal  rights  of  succession  in  default 
of  cognati. 

(4)  In^the  succession  to  emancipated  children,  honorum 
possessio  was  given  to  ten  classes  of  near  relatives  in  prefer- 
ence to  a  stranger  patron  (unde  decem  personae) ;  and  in 
the  succession  to  freedmen,  in  default  of  children  and  the 
patron  and  his  children,  to  (i)  the  nearest  member  of  the 
family  of  the  patron  (tum  quem  ex  familia),  (ii)  the 
descendants  and  ascendants  of  the  patron  (unde  liberi 
patroni  patronseque  et  parentes  eorum),  (iii)  the 
husband  or  wife  of  the  deceased  (unde  vir  et  uxor), 
(iv)  all  blood  relations  of  the  patron  in  order  of  proximity 
(unde  cognati  manumissoris). 

{h)  By  Imperial  legislation — 

By  the  Sc  Tertullianum  {temp.  Antoninus  Pius),  mothers 
having  the  ius  liherorum  {i.e.  having  three  children,  if  a  free- 
born  woman,   or  four,   if  a  freedwoman)   were  allowed   to 
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succeed  to  their  children  in  default  of  children, father,  or 
brothers  of  the  deceased,  to  the  exclusion  of  other  agnates. 
If  there  were  sisters  of  the  deceased,  the  mother  shared 
equally  with  them.  The  disability  of  a  mother  not  having 
the  i'i(s  liberorum  was  partially  removed  by  legislation  of 
Constantine  and  Theodosius  and  Valentinian,  and  was 
abolished  by  Justinian,  who  put  all  mothers  on  the  same 
footing.  By  the  Sc.  Orphitianum  children  were  allowed  to 
succeed  to  their  mother  in  preference  to  brothers  or  sisters  or 
any  one  more  remotely  related. 

A  constitution  of  Anastasius  gave  emancipated  con- 
sanguineous brothers  and  sisters  rights  of  agnation  with 
a  deduction  of  one  half  in  favour  of  agnates.  Justinian 
aboUshed  the  deduction  and  extended  the  rights  of  agnation 
to  childi-en  of  brothers  and  sisters  and  also  to  uterine 
brothers  and  sisters  and  their  children.  He  also  put  agnate 
succession  of  females  on  the  same  footing  as  that  of  males. 
It  had  previously  been  restricted  to  consanguineous  sisters. 

For  Justinian's  settlement  of  the  law  of  intestate  suc- 
cession by  Novels  118  and  127,  see  164. 

The  right  to  succeed  in  these  cases  was  enforced  by  the 
Interdict  Quorum  BonoFum,  or  in  the  later  procedure  by 
the  action  which  took  its  place,  viz.  hereditatis  petitio 
utilis. 

166.  Account  for  the  origin,  and  explain  the  practical  ivorh- 
ing  of  the  Praetorian  system  of  Bonorum  Fossessio.  What 
]irovision  ivas  made  for  (i)  The  grant  of  Bonorum  Fossessio 
to  the  person  actually  entitled  hy  Frsetorian  law ;  (ii)  The  pro- 
tection of  the  Bonorum  possessor  against  the  fferesf 

"  Bonorum  possessio  "  may  be  summarily  defined  as  the 
law  of  inheritance  according  to  the  ius  honorarium.  Like 
other  Praetorian  institutions,  it  was  originally  evolved  with 
the  object  of  facilitating  the  working  of  the  ius  civile,  then 
was  developed  to  enlarge  its  scope,  and  finally  was  employed 
to  supersede  its  provisions  in  individual  cases. 

The  origin  of  bonorum  possessio  may  be  accounted  for  in  a 
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variety  of  ways.  One  theory  would  trace  it  to  the  interim 
possession  awarded  (vlndicias  dare)  by  the  magistrate  in  the 
real  action  per  sacramentum ;  cases  of  disputed  succession 
were  long  tried  in  this  form,  as  the  procedure  in  the  Centum- 
viral  Court  (which  even  in  Pliny's  day  had  cognisance  of 
inheritances  in  dispute)  was  unaffected  by  the  lex  JF^hviia. 
Such  an  award  would  amount  to  a  provisional  settlement  of 
the  question  at  issue,  and  no  doubt  in  many  cases  the  parties 
would  at  once  drop  all  further  proceedings. 

Another  view  finds  the  germ  of  lonorum  possessio  in  the 
institution  known  as  "  usucapio  pro  herede,"  by  which  (in 
the  absence  of  cretio)  a  year's  occupancy  sufficed  to  tm-n 
t]ie possessor  into  a  heres.  Such  usucapio  being  otherwise  some- 
what arbitrary  in  its  operation,  the  Praetor  (according  to 
this  theory)  restricted  it  to  those  persons  whom  he  had 
admitted  to  the  possession  of  the  estate ;  and  hence  came 
"  bonorum  possessio." 

Neither  of  these  theories  is  entirely  satisfactory,  and  they 
leave  too  much  to  the  imagination.  A  third  and  more 
probable  view  is  expounded  by  Sohm  (pp.  543-553),  who 
bases  *.*  bonorum  possessio "  on  the  civil  law  rule  which 
required  a  **  heres  extraneus "  to  take  possession  of  the 
hereditas  by  a  formal  act.  It  is  noteworthy  that  the  XII 
Tables  contain  the  following  rule  :  "Si  intestato  moritur, 
cui  suus  heres  nee  escit,  adgnatus  proximus  familiam  hadeto. 
Si  adgnatus  nee  escit,  gQnt\[e^  familiam  liahentoT  The  imme- 
diate agnatic  descendant,  as  suus  heres,  was  ip)so  iure  in 
possession ;  and,  in  the  old  Roman  Law,  the  mere  existence 
of  sui  heredes  must  have  had  the  effect  of  absolutely  exclud- 
ing testamentary  succession.  Failing  a  suus  heres,  the  possi- 
bility of  controversy  arises  as  to  the  right  of  succession  ; 
and  so  the  praetor  declares  in  his  edict,  "si  de  hereditate 
ambigitur,  possessionem  dabo  " — first  to  the  man  who  can 
produce  a  will  with  the  requisite  number  of  seals  ;  secondly, 
to  the  nearest  heir  al)  intestato.  Thus  "  bonorum  possessio  " 
in  its  oldest  form  was  a  proceeding  whereby  the  magistrate 
assisted  the  civil  law  heres  extraneus  to  obtain  possession  of 
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the  property  of  the  deceased."  In  such  cases  honorum 
posseasio  heing  in  harmony  with  the  civil  law  {i.e.  adiuvandi 
gratia),  was  invariably  cum  re.  This  use  led  to  others,  which 
may  be  summarised  under  two  heads,  (i)  There  might  be 
"  a  provisional  award  of  the  inheritance,  only  intended  to 
hold  good  in  case  there  was  either  no  civil  heir  at  all,  or  in 
case  the  civil  heir  failed  to  defend  his  title.  If  the  civil  heir 
subsequently  claimed  the  inheritance,  the  bonorum  possessor 
had  to  give  way  to  him,  because  the  appointment  as  bonorum 
possessor  was  only  made  iuris  civilis  supplendi  gratia,  i.e.  it 
was  only  to  stand  in  defaidt  of  a  civil  heir"  (Sohm).  In 
such  cases  the  honorwn  possessio  was  sine  re. 

(ii)  When  the  institution  of  bonorum  possessio  outstripped, 
in  course  of  time,  the  principles  of  the  civil  lav7  which  it  had 
been  brought  into  being  to  assist,  even  a  civil  heres  might 
find  himself  virtually  dispossessed  of  his  hereditas.  The 
praetorian  rules  of  disherison  were  more  comprehensive  than 
those  of  the  ius  civile,  and  cognatic  relationship  as  such  was 
gradually  recognised  as  conferring  an  equitable  claim  to 
succession  ;  hence  comes  "  bonorum  possessio  contra  tabulas  " 
{i.e.  corrigendi  gratia),  granted  " cum  re''  to  a  blood-relation 
of  the  deceased  with  no  rights  of  succession  at  civil  law  {e.g. 
an  emancipated  son),  and  upheld  by  the  praetor  in  opposition 
to  the  civil  law. 

167.  Mliat  was  bonorum  2^ossessio  ?  What  two  kinds  of 
bonorum  possessio  ivere  there  iviten  tlte  deceased  had  made  a 
will  ? 

Bonorum  possessio  was  the  right  to  the  succession  of  a 
deceased  person  conferred  and  protected  by  the  Praetor,  who 
gave  the  possession  of  the  property  of  the  deceased  to  the 
person  whom  he  regarded  as  equitably  entitled  to  it.  At 
first  the  Praetor  simply  intervened  to  put  the  legal  heres  in 
possession  of  the  inheritance  in  case  of  dispute  {iuris  civilis 
adiuvandi  gratia).  Subsequently  he  used  this  power  to 
grant  the  possession  to  certain  relations  whom  the  old  law 
passed  over  {^iuris  civilis  supplendi  gratia),  and  even  to  set 
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aside  the  legal  heir  in  favour  of  other  persons  who,  according 
to  the  views  current  at  the  time,  had  a  prior  equitable  claim 
{kirls  civil  la  corrlgendl  gratia). 

Bonorum  possessio  secundum  tabulas,  granted  to  the 
heir  under  a  valid  will,  or  to  the  heir  under  a  will  defective 
in  law  through  some  flaw  in  the  execution  thereof  (e.g.  the 
omission  of  the  formal  mamlpatlo),  or  the  subsequent  occur- 
rence of  some  event  rendering  it  invalid,  as  where  the 
deceased  had  suffered  a  capitis  demlnutlo  after  the  making 
of  the  will  and  had  subsequently  been  restltutus  in  integrum. 
Bonorum  possessio  contra  tabulas  granted  in  opposition 
to  the  will,  as  in  the  case  of  the  passing  over  of  an  emanci- 
pated son,  or  where  a  freedman  had  not  bequeathed  a  proper 
share  of  his  property  to  his  patron. 

168.  What  claims  {if  any)  had  {a)  the  widow,  (b)  the  mother, 
at  different  periods  of  Roman  Law,  against  the  estates  of  her 
husband  and  of  her  children  respectively  dying  intestate  ?  Wlud 
rights  had  the  widow,  on  the  death  of  her  husband,  in  respect 
of  her  dos  ? 

(a)  When  the  wife  came  under  her  husband's  manus,  she 
succeeded  on  his  death  intestate,  as  one  of  the  sul  heredes, 
having  the  same  legal  rights  as  a  fillafamillas.  On  the 
disappearance  of  manus,  and,  while  it  still  existed,  in  the 
case  of  women  who  did  not  come  under  their  husband's 
manus,  the  widow  was  only  entitled,  under  the  Praetor's 
Edict,  to  bonorum  possessio  on  failure  of  cognate  relations 
(unde  vir  et  uxor).  This  was  retained  by  Justinian,  but 
by  Novel  117  he  provided  that  if  the  widow  was  poor  and 
without  dos  she  should  be  entitled  to  a  fourth  of  the  inheri- 
tance, or,  if  she  had  more  than  three  children,  to  a  vlrllls 
portlo. 

(b)  In  early  Eoman  Law,  the  mother  could  only  succeed 
to  her  children  as  an  agnate  {i.e.  when  she  was  in  the 
manus  of  the  father  and  so  a  quasi-sister  of  her  children). 
When  she  was  not  in  manu  she  had  no  right  of  succession. 
The  Praetor  allowed  her  to  succeed  as  a  cognate  in  default 
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of  agnate  relations,  and  by  the  Sc.  Tertullianum  {circa 
A.D.  158)  she  was  to  be  preferred  to  agnati  (other  than 
brothers  and  sisters)  in  the  succession  if  she  had  the  ius 
liberorum.  Brothers  excluded  her,  and,  in  the  case  of 
sisters,  she  shared  equally  with  them.  Subsequently  some 
minor  changes  were  made  by  imperial  legislation  in  the 
mother's  position,  and  the  requirement  of  the  ins  liherorwn 
was  entirely  dispensed  with  by  Justinian.  Finally,  by 
Novels  118  and  127,  Justinian  remodelled  the  law  of 
intestate  succession.  Under  these  enactments  the  mother 
succeeded  equally  with  the  father  in  default  of  descendants, 
but  if  there  were  brothers  or  sisters  of  the  whole  blood,  she 
and  the  father  shared  equally  with  them  per  capita. 

The  widow  was  entitled  to  the  return  of  the  dos  (unless 
provided  by  her  paterfamilias  or  a  third  person  with  an 
express  agreement  for  return  to  him  on  termination  of  the 
marriage)  and  could  enforce  her  rights  by  an  actio  rei 
uxoriae,  or,  if  a  stipulation  had  been  entered  into  by  the 
husband,  by  an  actio  ex  stipulatu.  The  former  was  honseficlei, 
it  did  not  pass  to  the  heirs,  and  the  husband  was  allowed  to 
make  certain  deductions  and  was  allowed  time  to  restore  res 
fanyibiles ;  the  latter  was  stricti  iuris  and  was  governed  by 
the  strict  terms  of  the  contract.  Justinian  replaced  the  actio 
rei  uxorise  by  an  action  on  an  implied  stipulation,  under 
which  the  husband  was  allowed  to  retain  necessary  expenses 
and  was  given  a  year  for  return  of  movables.  He  had, 
however,  to  return  immovables  at  once.  Justinian  also  gave 
the  wife  an  implied  hypothec  over  the  husband's  property 
to  secure  the  return  of  the  dos, 

169.  "  lure  quodammodo  peculii  bona  Latinorum  ad  manu- 
rnissores  perti?ie/it^^  (G.  III.  56). 

Comment  on  this  passage,  and  summarise  the  law  on  the 
subject  re/erred  to. 

A  Junian  Latin,  "though  he  lived  as  free,  yet  with  his 
last  breath  lost  life  and  liberty  together  "  (J.  III.  7.  4) ;  he 
had  no  testamenti  /actio,  his  children  had  no  right  to  succeed 

R.L.  M 
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him,  and  in  fact  there  was  no  proper  succession  to  him  at 
all.  He  died  a  slave,  and  it  was  "  by  right  of  peculium,  so 
to  speak,"  that  his  goods  devolved  on  the  master  who  had 
manumitted  him.  Considerable  differences  existed  in  Gaius's 
time  (G.  III.  57-62)  between  the  devolution  of  the  property 
of  a  Latinus  and  that  of  a  clvla  Uhertus.  "  The  right  of 
succeeding  to  a  libertus  civis  invariably  descended  to  the 
patron's  children ;  that  of  taking  the  property  of  a  Latinus 
belonged  to  the  patron's  heres  :  to  the  hereditas  of  a  libertus 
civis  joint  patrons  succeeded  in  equal  shares,  though  before 
his  manumission  they  might  have  owned  him  in  unequal 
proportions  :  '  bona  vero  Latinorum  pro  ea  parte  pertinent  pro 
qua  parte  quisque  eorum  dominus  fuit.'  One  patron  of  a  civis 
excluded  another  patron's  son,  and  so  on,  but  the  property 
of  a  Latinus  went  to  one  patron  and  another  patron's  heir  in 
the  ratio  in  which  it  would  have  belonged  to  the  two  patrons  ; 
between  joint  patrons  of  a  civis  there  was  accrual,  *  bona 
autem  Latini  pro  parte  decedentis  patroni  caduca  jfiunt  et 
ad  populum  pertinent.'  The  Sc.  Largianum  (a.d.  42)  enacted 
that  where  the  patron  of  a  Latinus  instituted  an  extraneus 
hej^es,  the  right  of  taking  the  property  of  the  Latinus  upon 
his  decease  should  belong  to  the  patron's  children  so  far 
as  they  were  not  expressly  disinherited "  (G.  III.  67-71 ; 
Moyle  on  J.  III.  7.  4). 

170.  What  was  the  nature  of  addictio  bonorum  lilertatis  causa? 

Addictio  bonorum  libertatis  causa  was  introduced  by 
a  rescript  of  Marcus  Aurelius,  which  provided  that  where 
there  had  been  a  gift  of  freedom  to  slaves  in  a  will  and  the 
heirs  nominated  therein  declined  or  omitted  to  enter,  one  of 
the  slaves  might  have  the  inheritance  adjudged  to  him  on 
giving  security  for  the  payment  of  the  creditors  in  full,  and 
that  thereupon  the  gifts  of  freedom  should  take  effect.  The 
Emperor  Gordian  subsequently  allowed  addictio  to  be  made  to 
any  one  who  would  give  security  for  the  payment  of  creditors. 

171.  Hoiv  were  msotvent  delators  deatt  with  at  different  periods 
of  Roman  legal  history  f 
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In  early  Roman  Law,  the  only  method  of  enforcing  the 
claims  of  creditors  against  insolvent  debtors  was  by  seizing 
the  debtor's  person  and  reducing  him  to  bondage  (manus 
iniectio).  The  procedm-e  was  regulated  by  the  XII  Tables 
and  considerably  mitigated  by  the  Lex  Pmtelia  (326  B.C.). 

Direct  execution  against  the  property  was  introduced 
through  the  Praetor's  Edict  in  the  form  of  Bonorum  Emptio. 
A  missio  i/i  possessionem  was  granted,  empowering  a  creditor 
or  several  creditors  to  take  possession  of  the  entire  estate  of 
the  debtor.  This  was  for  the  purpose  of  protecting  the 
property.  It  continued  for  thirty  days,  if  the  debtor  was 
living,  or  fifteen  days,  if  he  was  dead.  During  that  period 
the  sale  was  advertised  in  this  form  :  "A,  our  debtor,  is 
insolvent ;  we,  the  creditors,  are  selling  his  property ;  let  any 
purchaser  appear."  The  creditors  who  had  not  taken  part  in 
the  proceeding  thus  received  notice.  After  the  prescribed 
period  had  elapsed,  one  of  the  creditors  was  chosen  by  the 
rest  as  magister ;  and  after  the  lapse  of  another  period  the 
conditions  of  sale  were  published ;  and  after  a  third  interval, 
the  magister  awarded  the  goods  to  the  party  who  promised 
the  creditors  the  highest  dividend.  The  effect  of  this  sale 
was  that  the  purchaser  {bonorum  emptor)  became  entitled  to 
all  the  debtor's  property  and  liable  for  such  a  percentage  of 
the  debts  as  he  had  promised  to  pay.  He  did  not  acquire 
quiritarian  ownership  of  the  goods  sold,  but  held  them  in 
honis.  He  sued  and  was  sued  by  Praetorian  actions.  This 
is  what  is  meant  by  saying  that  Bonorum  Possessio  was  a 
Praetorian  mode  of  universal  succession. 

Cessio  Bonorum  was  introduced  by  a  lex  lulia  (enacted 
under  either  Julius  Caesar  or  Augustus)  which  allowed 
insolvent  debtors  to  make  a  voluntary  surrender  of  their 
property  to  their  creditors.  By  doing  so  they  escaped 
liability  to  personal  execution  and  did  not  incur"  infamia. 
They  were  allowed  to  retain  so  much  of  their  after-acquired 
property  as  was  necessary  for  their  maintenance  (beneficium 
competentise).  But  no  debtor  could  claim  the  privilege 
whose  bankruptcy  was  due  to  his  culpa. 
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Later  procedure. — Under  the  system  of  honorum  emptio, 
the  f/iaf/i.ster  was  the  agent  of  the  particular  creditors  who  had 
elected  him ;  he  was  not  a  public  ofiticer  entrusted  with  the 
administration  of  the  bankrupt's  estate.  It  was  superseded 
in  later  times  by  the  practice  of  entrusting  the  management 
of  the  debtor's  property  to  a  curator  honorum  appointed  by 
the  creditors  with  the  sanction  of  a  magistrate.  The  duty  of 
the  curator  was  to  realise  the  estate  in  separate  lots  (dis- 
tr actio  bonorum)  and  pay  the  creditors  'pro  rata  out  of  the 
proceeds.  Under  this  system  the  bankrupt  was  not  dis- 
possessed of  his  whole  property,  and  he  consequently  escaped 
infamia.  The  creditors  w^ere  paid,  not  by  the  honorum  emptor, 
but  by  the  debtor  himself  (through  the  medium  of  the  curator), 
and  if  there  was  any  surplus  he  got  the  benefit  of  it.  This 
procedure  was  at  first  only  employed  in  favom'  of  senators 
in  embarrassed  circumstances,  but  subsequently  its  use 
became  general. 
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1.  Obligations  Generally. 

172.  Dpflne  Obligatio.  Examine  and  discuss  the  different 
methods  of  classify inrj  obligations  mentioned  in  the  Institutes. 

Obligatio  est  iuris  vinculum  quo  necessitate  adstrinrjimur 
alicuius  solvendse  rei,  secundum  nostrae  civitatis  iura.  An 
obligation  is  a  legal  bond  by  force  of  which  we  are  compelled 
to  perform  something  in  accordance  with  the  laws  of  our 
state.  It  is  the  relation  existing  between  two  or  more 
persons  by  which  a  right  arises  in  favour  of  one  or  some 
of  the  parties  and  a  corresponding  duty  is  incumbent  on  the 
otlier  or  others,  enforceable  by  legal  process,  to  the  per- 
formance of  certain  acts  or  to  the  observance  of  certain 
forbearances. 

The  Institutes  classify  Obligations  as  follows  : — 
(])  Accordintj   to  Vie  author iUj  from  which  they  derive  their 
binding  force  into  («)  Civily  and  {h)  Prsetorian. 
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The  former  were  termed  civiles,  being  ])ase(l  on  the  ins 
civile:  the  latter,  honorariae,  as  having  been  introduced 
through  the  edicts  of  the  magistrates. 

(2)  According  to  their  juristic  source,  into  ohligationes  {a)  ex 
contractu,  (b)  quasi  ex  contractu^  {c)  ex  delicto,  (d)  quasi  ex  deli£to. 

Obhgations  ex  contractu  were  those  arising  from  agree- 
ments made  under  such  circumstances  as  to  give  rise  to  an 
action  to  enforce  them,  e.g.  stipulatio ;  sale ;  etc. 

0])ligations  quasi  ex  contractu  were  obhgations  imposed 
by  law  on  equitable  grounds  in  circumstances  analogous  to 
contract,  but  without  the  intervention  of  an  agreement,  e.g. 
fiolutio  indebiti,  the  obligation  to  pay  back  money  paid  under 
a  mistake  of  fact;  negotiorum  gestio,  the  obligation  to  in- 
demnify a  person  who  has  voluntarily  incurred  expense  in 
protecting  the  interests  of  another  in  his  absence ;  etc. 

Obligations  ex  delicto  were  obligations  arising  from 
wrongful  acts  infringing  rights  in  rem^  the  wrongdoer  being 
bound  to  make  compensation,  or  to  pay  a  penalty,  or  both  to 
make  compensation  and  pay  a  penalty  to  the  injured  party, 
e.g.  theft  {furtum) ;  unlawful  damage  to  property  {damnum 
iniuria  datum) ;  etc. 

Obligations  quasi  ex  delicto  were  obligations  arising 
from  circumstances  analogous  to  those  giving  rise  to  a 
delictal  liability,  or  from  a  duty  imposed  on  grounds  of  public 
convenience,  e.g.  the  obligation  not  to  suspend  anything  over 
a  public  thoroughfare  to  the  common  danger ;  and  the  liability 
imposed  on  innkeepers  (caupones),  ship-masters  (nautse),  and 
stable-keepers  (stabidarii)  for  the  fraud  or  theft  of  their 
servants.  They  were,  with  two  or  three  exceptions,  cases 
in  which  the  responsibility  might  be  vicarious.  Some  writers 
{e.g.  Austin)  consider  the  distinction  between  obhgations 
ex  delicto  and  those  quasi  ex  delicto  as  entirely  arbitrary, 
and  account  for  the  separate  treatment  of  the  latter  on  the 
ground  that  they  were  introduced  by  the  Praetor  after  the 
class  of  delicts  had  become  fixed,  or  because  they  did  not 
come  within  any  particular  statutory  enactment.  This 
criticism  cannot  be  justified.     Most  of  the  cases  giving  rise 
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to  obligations  quasi  ex  delicto  are  cases  of  responsibility  in 
which  there  may  be  no  direct  culpa  on  the  part  of  the  person 
held  responsible,  and  which  are  clearly  distinguishable  from 
delicts  proper.  The  Eoman  j moists,  however,  have  placed 
in  the  same  class  with  these,  obUgations  arising  from  wrongful 
acts. which  it  is  difficult  to  distinguish  from  true  delicts,  ejj. 
the  case  of  the  index  qui  litem  suam  facit. 

173.  Distinguish  Contractus  from  Pactum.  Explain  Pacta 
vestita,  Pacta  adiecta,  Pa^ta  prsetoria,  Pacta  legitima. 

Contractus  was  an  agreement  between  two  or  more 
persons  which  the  law  would  enforce.  It  involved  (1)  con- 
vention or  agreement;  (2)  the  vincuhim  iuris,  the  obligation 
annexed  to  it  upon  all  legal  conditions  being  fulfilled.  It 
was  "  a  Pact  plus  an  Obhgation  "  (Maine).  Pactum  or 
nudum  pactum  was  an  agreement  which  did  not  fall  within 
the  recognised  contracts  or  within  the  innominate  contracts, 
and  which  the  law^  would  not  enforce  by  allowing  it  to  be 
sued  on,  although  it  might  be  used  by  way  of  defence  or 
set-off.     Some  few  pacts  were  enforceable  by  action. 

Pacta  vestita. — This  term  was  applied  to  pacts  which 
were  made  enforceable  by  action,  as  opposed  to  nuda 
jjocta,  bare  agreements,  to  which  no  action  was  annexed. 
Of  these  there  were  three  kinds :  (1)  Pacta  adjecta — pacts 
added  to  a  principal  obligation,  e.g.  an  agreement  that  a 
seller  should  be  at  liberty  to  rescind  the  contract  of  sale 
if  he  got  a  better  offer  before  a  fixed  time  (m  diem  addict io). 
These  agreements  were  sometimes  sued  upon  in  the  contract 
action,  or  were  enforced  in  an  actio  in  factum  prsescriptis 
verbis ;  but  if  the  pact  were  subsequent  to  the  original 
agreement  it  only  availed  as  a  defence.  (2)  Pacta  praetoria, 
or  those  made  enforceable  by  the  praetor,  of  which  there 
were  two :  Hgpotheca  (see  86),  and  the  Pactum  de  constitutor 
wliich  was  an  agreement  to  pay  a  debt,  whether  one's  own 
or  that  of  another,  on  a  fixed  day,  in  consideration  of  the 
creditor  forbearing  to  sue.  (3)  Pacta  legitima,  or  those 
made   enforceable   by  the   constitutions  of   the   Emperors. 
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The  most  important  were  :  'pactum  cU  comtitumda  dote,  an 
agreement  to  give  a  dos ;  and  the  pactum  donationis,  an 
agreement  to  give  something  to  another. 

174.  '''Ex  nudo pacto  non  oritur  actio." 

What  reservations  must  be  made  in  adopting  this  maxim  as 
true  of  Roman  Laiv  ? 

Certain  pacts  were  made  enforceable  by  action  in  later 
Eoman  Law,  and  to  these  the  maxim  would  not  apply. 
They  were  termed  Pacta  vestita,  i.e.  pacts  invested  with  an 
action,  to  distinguish  them  from  nuda  pacta^  those  which 
were  not  actionable.  They  were  either  {a)  Pacta  prsetoria, 
(b)  Pacta  lef/itima  (see  173),  or  (c)  Pacta  adiecta — which 
were  accessory  to  some  other  contract,  e.g.  Sale,  and  which 
could  be  enforced  by  the  action  appropriate  to  the  principal 
contract,  if  made  at  the  same  time  as  the  principal  contract. 

175.  What  do  you  mean  by  a  formal  contract,  a  unilateral 
contract,  a  bilateral  contract,  an  accessory  contract,  a  consensual 
contract,  a  natural  obligation,  a  solidary  obligation  ?  Give  an 
illustration  of  each  from  Roman  Law. 

k  formal  contract  is  one  which  depends  for  its  recognition 
on  compliance  with  formalities  required  by  law,  e.g.  the 
nexum,  or  the  stipulatio. 

A  unilateral  contract  is  one  which  binds  one  party  only, 
such  as  mutuum,  stipulatio,  or  the  contract  litter  is  ;  whereas  in 
a  bilateral  contract  both  parties  are  bound,  as  in  the  con- 
sensual contracts  and  also  in  the  case  of  commodatum, 
depositum,  and  pigniis. 

An  accessory  contract  is  a  subsidiary  contract  entered  into 
to  support  the  primary  obligation ;  e.g.  suretyship  when 
created  hy  fideiussio  or  constitutum. 

A  consensual  contract  is  one  which  is  concluded  merely 
by  the  expressed  consent  of  the  parties  {e.g.  sale,  hire, 
partnership)  as  opposed  to  those  which  require  either  a 
particular  formality  or  depend  upon  the  transfer  of  the 
ownership,  possession,  or  detention  of  a  res,  or  by  other  act 
of  part  performance. 
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A  natural  ohJiijation  is  an  obligation  which  is  not  enforce- 
able by  action,  but  which  is  not  altogether  without  legal 
effect,  for  (i)  it  is  available  by  w^ay  of  defence  (excpptio),  or 
set-off;  (ii)  money  paid  in  pursuance  of  a  natural  obligation 
cannot  be  recovered  as  money  not  due ;  (iii)  it  may  be  the 
basis  of  an  accessory  contract,  such  as  suretyship,  or  of 
a  mortgage  or  pledge,  or  of  a  novation. 

A  solidary  obligation  is  one  which  creates  several  obliga- 
tions on  the  part  of  the  debtors  and  separate  rights  in  the 
creditors  in  regard  to  one  and  the  same  subject-matter,  as 
opposed  to  a  correal  obligation,  in  which  it  is  said  that  there 
is  only  one  obligation  by  which  the  debtors  are  bound,  or  to 
which  the  creditors  are  entitled. 

There  does  not,  however,  appear  to  be  any  substantial 
ground  for  the  distinction  (see  244).  Instances  of  solidarity 
occur  where  several  have  been  guilty  of  a  common  delict,  or 
where  co-guardians  have  injured  the  ward,  or  where  there 
are  several  agents,  or  hirers  or  the  like,  or  in  the  case  of 
suretyship  created  by  mandate  or  constitutum, 

176.  Discuss  tJie  nature  of  an  Obligatio.  What  is  the  legal 
distinction  between  Dominium  and  Obligatio  ?  Was  marriage  an 
obligatio  ? 

An  obligatio  confers  rights  in  personam,  i.e.  rights  that 
some  person  or  persons  shall  do,  or  abstain  from  doing, 
something.  It  may  involve  acts  or  forbearances  on  the  part 
of  the  person  or  persons  bound.  In  this  it  is  distinguishable 
from  dominium,  w^hich  confers  rights  in  rem,  i.e.  rights  which 
are  available  against  persons  in  general,  and  which  imposes 
a  duty  of  forbearance  only.  E.g.  A  agrees  to  purchase  from 
B  a  horse  for  a  sum  fixed.  This  is  a  contract  of  sale.  A 
has  a  right  against  B,  and  B  against  A,  to  have  the 
contract  fulfilled,  by  dehvery  of  the  horse  and  payment  of 
the  price  respectively.  But  these  rights  only  exist  as 
between  A  and  B,  and  not  between  either,  or  both  of  them, 
and  other  persons.  When,  however,  A  has  the  dominium  of 
the   horse,  and  B  of  the  price,  their   respective  riglits  are 
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changed.     Each  has  in  respect  of  his  property  rights  against 
persons  in  general,  or  iura  in  rem. 

Most  writers  regard  marriage  as  an  oUigatio.  Ortolan 
contends  that  in  Eoman  Law  it  was  a  contract  re,  because 
it  required  traditio  of  the  wife.  He  points  out  that  it  could 
not  be  consensual  because  it  could  not  be  contracted  between 
absent  parties.  Savigny  thinks  it  was  in  the  nature  of  a 
conveyance.  This  view  appears  to  be  sound,  having  regard 
to  the  fact  that  originally  the  marriage  was  made  either  by 
mancipatio,  or  by  delivery  of  the  wife  to  the  husband. 

2.    CONTEACTS. 

177.  Gaius  states  that  the  oUlfjations  arising  from  contract 
are  of  four  hinds :  aut  re,  aut  verlis,  aid  litteris,  aid  consensu. 

Name  the  various  contracts  which  come  under  each  of  these 
four  heads. 

Point  out  to  what  extent  this  classification  is  defective. 

(1)  Re  :  Mutuum,  commodatum,  deposifum,  pignus.  (2) 
Verbis  :  StipulaUo.  (8)  Litteris :  ExpensiJatio,  Chirogxapha,, 
Sgngraphse.  (4)  Consensu :  Emptio  venditio,  locatio  conduction 
societas,  mandatum. 

This  classification  is  defective  inasmuch  as  it  fails  to 
include  the  l7inominate  contracts  (see  219),  or  the  various 
pacts  termed  pacta  vestita^  which  in  later  law  were  made 
actionable  by  the  praetor  or  by  Imperial  enactment.  Further, 
it  is  not  strictly  correct  to  class  mandatum  as  a  consensual 
contract,  as  the  obligation  did  not  arise  from  the  mere  agree- 
ment of  the  parties.  Mandatum  falls  between  a  contract  re 
and  a  consensual  contract.  No  obligation  arose  until  the 
person  undertaking  the  mandate  had  entered  on  the  per- 
formance of  what  he  had  undertaken,  or  unless  he  had  not 
renounced  the  mandate  in  time  to  give  a  reasonable  oppor- 
tunity to  the  mandator  to  employ  some  one  else. 

178.  Co7npare  tJie  incidents  of  the  contracts,  Mvtvtm,  Ccm- 
modatum,  Depositum^   Fignvs,  and  explain  the  different  degrees 
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of  responsibility  attachinfi  to  the  party  in  whose  custody  the 
thing  is  placed. 

Mutuum. — A  gratuitous  loan  of  things  which  are  con- 
sumed by  use  [qvse  iisu  consumvntur).  The  ownership  passes 
to  the  borrower  and  with  it  the  risk  of  loss.  He  is  under  an 
obligation  to. return  things  of  the  same  natm^e,  quantity,  and 
quality. 

Commodatum. — A  gratuitous  loan  of  a  thing  which  must 
l)e  returned  in  specie.  The  borrower  must  use  the  thing  lent 
only  for  the  purposes  agreed  upon,  must  return  the  thing  at 
the  time  (if  any)  specified,  or,  otherwise,  on  demand,  and 
must  show  exacta  diligentia  in  keeping  the  thing.  He  is 
liable  for  levis  cidpa  (see  J.  III.  14.  2). 

The  lender  is  liable  for  any  extraordinary  expenses  in- 
curred in  preserving  the  thing  lent  {e.y.  medical  expenses  in 
cming  a  slave),  and  also  incurs  liability  if  he  knowingly 
lends  a  thing  which  is  unsuited  to  the  borrower's  purpose 
and  loss  is  caused  thereby 

Depositum. — The  placing  of  a  thing  with  another  {dejjosi- 
t(iriifs)  for  safe  custody,  ivifhout  remuneration,  to  be  delivered 
on  request. 

The  depositary  must  return  the  thing  on  demand,  and 
take  such  care  of  the  thing  deposited  as  he  is  accustomed  to 
take  of  his  own  property  [quanta  in  suis  rebus).  He  is  liable 
only  for  fraud  [dolus)  or  gross  negligence  {culpa  lata).  In  the 
case  of  d.  miserahile  he  is  bound  to  exercise  exacta  diliyentia,, 
and  is  liable  for  double  the  value  if  the  thing  is  lost  through 
liis  default. 

The  depositor  must  recoup  all  expenses  incurred,  and  com- 
pensate for  any  loss  occasioned  by  the  thing  deposited,  if  he 
is  aware  it  is  likely  to  cause  damage. 

Pignus. — The  delivery  of  a  thing  to  a  creditor  as  security 
for  a  debt,  conditionally  on  the  creditor  returning  it  when 
the  debt  is  paid. 

The  creditor  is  bound  to  use  exacta  diliyentia  in  the  care  of 
the  thing  pledged.     He  cannot  use  it  nor  take  the  fruits,  apart 
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from  special  agreement.     He  must  restore  it  to  the  debtor  on 
payment  of  the  debt. 

179.  Describe  and  distinguish  Mutuum  and  Depositum 
irregulare. 

Mutuum  was  a  loan  of  fungible  things  for  consumption, 
the  property  passing  to  the  borrower  under  an  obligation 
to  return  things  of  equal  quantity  and  quality. 

Depositum  irregulare  closely  resembled  mutuum.  It 
occurred  when  res  fungihiles  were  deposited  under  an  agree- 
ment that  the  depositary  should  become  owner,  and  should 
only  be  bound  to  return  things  of  equal  quantity  and  quality. 
The  things  deposited  were  at  his  risk,  and  he  could  use 
them.  The  two  transactions  differed  only  in  the  intention 
of  the  parties.  Mutuum  was  a  contract  in  the  interest  of 
the  borrower.  Beiiositum  irregidare  was  made  in  the 
interest  of  the  depositor.  The  legal  consequences  of  the 
two  contracts  differed  materially.  In  mutuum  interest 
could  only  be  charged  if  expressly  stipulated  for.  The  actio 
depositi  being  house  fidei,  interest  could  be  recovered  in  the 
case  of  depositum  irregulare  under  the  agreement  or  where 
there  was  delay  in  payment.  The  most  usual  case  of 
depositum  irregulare  was  money  deposited  with  bankers. 

180.  Explain  carefully  the  operation  of  the  Sc.  Macedonianum. 

The  Sc.  Macedonianum  {temp.  Claudius,  according  to 
Tacitus ;  temp.  Vespasian,  according  to  Suetonius)  enacted 
that  no  action  should  be  brought  to  recover  money  lent  with- 
out the  knowledge  and  consent  of  the  paterfamilias  to  a 
person  in  potestate. 

It  did  not  make  the  loan  void,  it  merely  refused  an  action  to 
the  lender.  Hence  the  loan  would  still  give  rise  to  a  naturalis 
obligatio,  and  if  it  were  repaid  the  money  could  not  be  re- 
claimed as  not  having  been  owing.  Also  a  surety  might  be 
bound  for  the  purpose  of  securing  repayment.  The  Sc, 
however,  did  not  apply  (1)  Where  the  /.  familias  borrowed 
on  the  security  of  his  p)6culium.     The  object  of  the  statute 
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was  to  prevent  him  borrowing  on  the  strength  of  his  expecta- 
tions from  his  father.  (2)  When  the  f.  fa  mi/ i(fs  after  becom- 
ing sui  iuris  expressly  or  imphcitly  ratified  the  transaction, 
e.g.  by  repaying  part  of  the  loan.  (3)  If  the  loan  were 
contracted  with  the  knowledge  and  consent  of  the  p.famUias. 
(4)  When  the  loan  was  made  for  the  benefit  of  the  father's 
estate.  (5)  When  the  loan  was  proper  and  necessary,  e.g. 
to  pay  a  legal  debt,  or  to  procure  such  things  as  were 
necessary  for  his  maintenance  or  education  or  official  duties. 
(6)  When  the  lender  was  reasonably  mistaken  or  misled  as 
to  the  borrower's  status. 

181.  If  interest  were  to  he  paid  in  connection  with  a  money 
loan,  what  formality  should  he  i-esorted  to  ?  Do  you  know  of 
any  specicd  rules  of  Roman  Law  relating  to  interest  ? 

Interest  was  only  payable  where  there  was  a  special  stipu- 
lation to  pay  interest.  In  a  few  exceptional  cases  an  agree- 
ment to  pay  interest  might  be  enforced  even  when  made  by 
informal  pact,  e.g.  in  loans  by  municipalities. 

By  the  XII  Tables,  interest  was  limited  to  twelve  per 
cent,  (imciarium  faenus).  Subsequently  it  appears  to  have 
))een  reduced  to  six  per  cent,  {semiunciarium  faenus).  The 
Lex  Geniicia  (about  b.c.  340)  prohibited  it  altogether.  This 
law,  however,  was  clearly  disregarded,  for  in  the  time  of 
Cicero  the  recognised  maximum  was  twelve  per  cent. 
Justinian  fixed  certain  maximum  rates  of  interest,  viz. 
twelve  per  cent,  for  maritime  loans ;  eight  per  cent,  for 
business  loans ;  six  per  cent,  for  ordinary  loans.  He  also 
provided  that  interest  should  not  be  recoverable  to  a  greater 
amount  than  twice  the  amount  of  the  principal.  Compound 
interest  was  forbidden  by  the  ius  civile.  This  had  been 
evaded  by  stipulating  that  interest  should  be  added  to  the 
principal,  and  so  carry  interest.  Justinian  strictly  prohibited 
the  exaction  of  compound  interest. 

182.  What  IV ere  tlie  Imidents  of  Sequestratio  ? 
Sequestratio  was  a  special  variety  of  Deposit.   It  occurred 

when  two  or  more  persons  entrusted  something  in  which 
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they  all  claimed  to  be  interested  to  a  third  person  for  safe 
custody,  and  to  be  given  up  to  one  or  more  of  them  upon  the 
fulfilment  of  some  condition.  The  most  frequent  instance  of 
sequestration  was  the  deposit  of  the  subject-matter  of  litiga- 
tion pending  the  decision  of  a  suit.  Sometimes  the  sequester 
was  appointed  by  the  judge.  The  sequester  usually  had 
detention  merely,  but  by  special  agreement  he  might  have 
civil  possession,  so  as  to  prevent  acquisition  by  any  of  the 
claimants  by  usucapion  of  the  thing  deposited.  The  contract 
was  enforced  by  a  special  action,  the  actio  sequestraria. 

183.  Describe  the  Stipulatio  and  its  chief  legal  effects.  Was 
it  of  any  advantage  to  have  written  evidence  of  a  Stipulatio  ? 
Show  what  historic  changes  occurred  in  Stipulatio, 

The  stipulatio  was  a  formal  unilateral  contract.  The 
form  requii'ed  was  a  solemn  question  and  answer :  Spondes  ? 
spondeo;  Promittis  ?  Promitto ;  Fideiubes?  Fideiuheo  ; 
Dabis  7  Dabo ;  Fades  ?  Faciam.  This  bound  the  pro- 
missor ;  and  if  it  were  desired  to  bind  the  other  side,  the 
question  must  be  repeated  by  the  first  promissor  and 
answered  by  the  first  stipulator.  The  solemn  form  was  the 
binding  tie,  and  no  other  consideration  was  necessary.  It 
was  a  contract  stricti  iuris.  The  contract  was  an  oral  one, 
but  was  for  greater  security  sometimes  put  into  writing, 
when  it  was  presumed  to  have  been  properly  made,  although 
the  exact  form  of  question  and  answer  did  not  appear  on 
the  document.  The  written  memorandum  also  raised  a 
presumption  that  the  parties  were  both  present  (which  was 
essential  to  the  validity  of  a  stipulation).  But  the  other 
party  might  rebut  this  presumption  by  evidence  to  the 
contrary. 

Originally,  the  only  words  that  could  be  used  in  making 
the  contract  were  Spondes  ?  Spondeo ;  and  these  were 
available  to  Eoman  citizens  only.  Other  forms  were  sub- 
sequently introduced,  which  were  available  to  non-citizens, 
e.g.  Fideprornittis  ?  Fidepromitto,  etc.  By  a  constitution  of 
Leo  (469  a.d.),  the  necessity  of  using  a  strict  form  of  words 
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was  dispensed  with,  and  provided  the  form  of  question  and 
answer  were  observed,  a  stipulation  was  binding  whatever 
words  were  used  if  the  intention  of  the  parties  was  clearly 
expressed. 

184.  Translate :  "  Ideo  7iostra  constitutlo  pro2)ter  celeritatem 
lUrimendarum  liiium  introducta  est,  quam  ad  Csesarienses  advo- 
catos  scripsimus,  per  quam  disposuimus  tales  scripturas  quae 
praesto  esse  partes  indicant  omnimodo  esse  credetidas,  nisi  ipse 
qui  talibus  utitur  improbis  allegatlonihus  manifestissimis  pro- 
hafionlbus  vel  i^er  scripturam  vel  per  testes  idoneos  approbaverit, 
in  ipso  toto  die  quo  conficiebatur  instrumentum  sese  vel  adver- 
sarium  suum  in  allis  locis  esse  "  (J.  III.  19.  12). 

What  advantages  ivere  secured  by  redujcing  a  stipulation  to 
writing  ? 

"  Hence  our  constitution  which  we  addressed  to  the 
advocates  at  Caesarea  was  issued  for  the  purpose  of  pro- 
viding for  the  speedy  disposal  of  lawsuits,  by  which  we 
have  enacted  that  such  writings  as  declare  that  the  parties 
were  present  are  in  all  cases  to  be  received  as  proof  of  the 
fact,  unless  the  party  himself  who  makes  such  unrighteous 
allegations  proves  by  the  clearest  evidence,  by  means  of 
writing  or  of  credible  witnesses,  that  either  he  or  his 
adversary  was  in  other  places  throughout  the  whole  day  on 
which  the  instrument  was  completed." 

Writing  was  not  required  in  the  case  of  the  stipulation, 
but  it  was  the  custom  in  the  later  Empire  to  draw  up  a 
memorandum  (cautlo)  of  the  transaction  in  writing.  This 
w^ritten  memorandum  had  two  great  advantages,  for  it  served 
to  strengthen  the  stipulation  in  its  two  weak  points,  viz.  the 
necessity  of  proving  that  the  parties  were  present,  and  that 
the  form  of  question  and  answer  had  been  observed.  It 
raised  a  strong  presumption  that  the  parties  were  both 
present  (see  the  above  passage),  and  it  furnished  conclusive 
proof  tliat  tlie  form  of  question  and  answer  liad  been 
observed. 
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185.  What  ivere  prsetorian,  judicial,  and  common  stipidations  ? 
Give  instances  of  each  of  them.  Is  there  anything  ancdogous  to 
these  in  English  Law  ?  Why  has  it  been  said  that  these  stipula- 
tions are  not  contracts  at  all  ? 

Division  of  Stipulations.  ludiciales :  those  entered  into 
on  the  order  of  a  ivdex  or  judge,  e.g.  de  doJo  cautio  (security 
against  fraud),  de  persequendo  servo  qui  infuga  est  restituendove 
pretio  (for  the  pursuit  of  a  slave  who  is  a  fugitive,  or  in  the 
alternative  to  pay  his  price) ;  Prsetoriae :  those  required  by 
the  praetor,  e.g.  damni  infecti  (security  against  apprehended 
damage) ;  legatorum  servandorum  causa  (security  for  payment 
of  legacies,  in  an  action  against  the  heir) ;  Communes : 
those  v^hich  may  be  required  by  either  the  praetor  or  index, 
e.g.  pupillo  rem  salvam  fore  (a  stipulation  from  a  tutor  for  the 
security  of  the  property  of  the  pupil) ;  de  rato  or  rem  ratam 
haberi  (security  given  by  a  procurator  that  his  principal 
would  ratify  his  acts) ;  Conventionales  :  those  voluntarily 
made  by  the  agreement  of  the  parties. 

In  English  Law  there  are  what  are  termed  *'  contracts  of 
record,"  e.g.  recognisances,  which  are  very  similar  in  form  and 
operation  to  the  judicial  stipulations  of  Koman  Law.  These 
are  not  contracts,  in  the  strict  sense  of  the  term,  because 
they  are  not  founded  on  the  voluntary  agreement  of  the 
party  concerned,  but  are  obligations  imposed  by  the  Courts 
for  the  convenient  administration  of  justice,  the  forms  of 
contract  being  retained  as  a  survival  from  an  early  period, 
when,  owing  to  the  weakness  of  the  executive,  it  was  desir- 
able to  reinforce  the  legal  sanction  by  the  moral  support 
derived  from  a  party's  agreement  to  submit  to  the  Court's 
orders. 

186.  Give  an  account  of  the  verlcd  contracts  of  Roman  Law 
other  than  the  Stipidation. 

With  what  theories  concerning  the  history  of  the  Stipulation 
are  you  acquainted  ? 

Besides  the  Stipulation,  there  were  in  Roman  Law  two 
other  verbal  contracts — 
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(1)  Dictio  dotis  was  an  early  form  of  covenant  to  confer 
a  dowry.  It  could  only  be  used  by  the  intended  wife,  her 
father  or  other  ascendant,  or  her  debtor  by  her  express 
direction.  It  took  the  form  of  a  covenant  or  promise,  there 
being  no  interrogation.  Any  one  else  giving  or  promising  a 
dos  must  transfer  the  property  or  enter  into  a  stipulation. 
Dos  datur  veJ  dicitnr  vel  iwomittitur. 

(2)  lurata  promissio  liberti.  This  was  a  verbal  promise 
accompanied  by  an  oath,  made  by  a  freedman  to  his  patron, 
promising  to  render  certain  specified  services. 

At  what  period  and  in  w^hat  manner  the  Stipulation  as  a 
form  of  contract  was  introduced  is  uncertain.  It  is  not 
mentioned  in  the  surviving  fragments  of  the  XII  Tables  nor 
in  the  references  in  later  writers  to  those  laws,  and  the  earliest 
allusion  to  it  is  in  the  Lex  Aquilia  (before  150  B.C.),  which  has 
a  provision  regarding  adstipulators.  But  its  application  to 
adstipulation  must  have  been  some  time  after  its  first  intro- 
duction, and,  consequently,  it  must  have  been  in  use  for 
some  time  at  the  date  of  the  Lex  Aquilia.  It  is  generally 
admitted  that  the  stipulation  grew  out  of  the  solemn  sponsio, 
but  there  is  considerable  difference  of  opinion  as  to  the  exact 
nature  and  derivation  of  the  sponsio,  although  it  is  agreed 
that  it  is  of  great  antiquity.  There  are  three  theories:  (1) 
Sir  Henry  Maine,  Ortolan,  and  others  derive  it  from  the 
Nexum.  According  to  this  view,  the  formal  ceremony  2)er  ses 
et  Jibram  fell  into  disuse,  leaving  the  nuncupatio,  which  took 
the  form  of  spoasio,  of  which  stipulatio  was  a  simplified  form. 
Dr.  Hunter's  criticism  of  this  is  destructive.  He  points  out 
that  the  nuncupatio  was  not  in  the  interrogative  form, 
and  also  brings  forward  evidence  of  the  extreme  antiquity 
of  the  sponsio.  (2)  That  it  is  derived  from  the  oath  of 
covenant  at  the  great  altar  of  Hercules  or  the  appeal  to 
Fides.  (;-;)  That  it  is  of  Greek  origin  (as  Gains  observes — 
III.  93),  and  was  imported  from  Latium,  to  which  it  had 
penetrated  from  the  Greek  settlements  in  the  South  (see 
Muirhead,  sec,  39 ;  and  Buckler,  "  Contract  in  Eoman  Law," 
pp.  15-22). 
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187.  Classify  the  various  grounds  of  invalidity  of  stipulations. 

InYalid  stipulations.  1.  On  account  of  their  subject- 
matter  :  (a)  something  that  cannot  exist  (e.y.  a  hippo- 
centaur);  (b)  which  is  non-existent  (e.g.  a  slave  already 
dead);  (c)  a  thing  extra  commercium ;  (d)  something  which 
could  not  be  acquired  by  the  stipulator  (e.g.  his  own  pro- 
perty) ;  (e)  the  doing  of  an  impossible  or  illegal  act  or  an 
act  contra  bones  mores.  2.  On  account  of  the  persons  by 
whom  the  stipulation  is  said  to  be  made :  (a)  dumb  or  deaf 
persons  ;  (b)  insane  persons  ;  (c)  infants ;  (d)  absent  persons. 
3.  On  account  of  the  persons  for  whom  the  stipulation  purported 
to  be  made.  One  person  could  not  stipulate  for  another 
(alteri  stipulari  7iemo  potest),  except  for  a  person  to  whose 
potestas  he  was  subject,  unless  he  himself  had  an  interest  in 
the  subject-matter  of  the  stipulation ;  and  conversely  one 
person  could  not  promise  for  another.  4.  On  account  of  the 
persons  between  tvhoin  the  stipulation  purported  to  be  made :  (a) 
master  and  slave ;  (b)  father  and  son  in  potestate.  5.  On 
account  of  the  manner  in  ivhich  it  was  7nade :  (a)  parties  not  ad 
idem ;  (b)  one  or  both  of  the  parties  under  a  mistake.  6.  On 
account  of  the  time  at  ivhich  the  stipulation  tvas  to  take  effect  : 
(a)  after  death ;  (b)  pridie  quam  moriar ;  (c)  prsepostere  con- 
cepta.  (Justinian  made  these  valid.)  7.  On  account  of  the 
condition^  subject  to  which  the  stipulation  was  made,  e.g.  an 
impossible  or  illegal  condition. 

188.  How  tvould  you  explain  JustiniarCs  statement:  ^^ Si 
stipulemur  fieri  aliquid  vel  non  fieri  optimum  erit  po^nam 
subiicere''  (J.  III.  15.  7)? 

"If  we  stipulate  that  something  shall  be  done,  or  that 
something  shall  not  be  done,  it  will  be  the  best  course  to 
provide  for  a  penalty  "  (to  be  paid  to  the  stipulator  in  case 
of  non-performance  of  the  promise). 

The  advantages  of  stipulating  for  a  penalty  to  be  paid 
were — (1)  the  stipulator  was  not  called  upon  to  prove  the 
extent  of  his  interest  in  the  performance  of  the  promise ;  (2) 
the  stipulator  could  enforce  the  penalty  by  a  condictio  certi,  in 
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connection  with  which  action  there  was  a  penal  sponsio  of 
one-third  of  the  amount  claimed. 

Moyle  suggests  that  "  there  is  also  reason  to  believe  that 
in  the  earliest  period  of  the  contract,  stipulations  for  the 
payment  of  a  sum  of  money  alone  were  valid,  so  that  the 
only  practical  mode  of  stipulating  for  anything  else  was  to 
make  the  payment  of  a  sum  of  money  conditional  on  the 
non-performance  of  the  act  desired." 

189  Translate  with  short  comments  : 

(a)  "  Sed  hsec  soUemnia  verba  olim  quidem  in  usu  fuerimt ; 
postea  aiitem  Leoniana  constitutio  lata  est "  (J.  III.  15.  1). 

(b)  ''' Ex  huiusmodi  obligationibus  et  stipulantibus  solidwn 
singidis  debetur  et  promittentes  singuli  in  solidum  fenentur  " 
(J.  III.  16.  1). 

(c)  "  Servus  ex  i^ersona  domini  ius  stipulandi  habct.  ^^^ed 
hereditas  in  p)Jerisqne  perso7i8e  defundi  vicem  sustinet  "  (J.  III. 
17.  pr.). 

{d)  "  Omnis  stipidatio  ant  pure  aid  in  diem  ant  sub  con- 
dicionefit "  (J.  III.  15.  2). 

(a)  "  But  these  solemn  words  were  indeed  formerly 
employed ;  but  afterwards  the  constitution  of  Leo  was 
enacted." 

In  early  law  the  stipulation  could  only  be  made  in  the 
solemn  form  of  ''  Spondes  ?  Spondeo,''  and  by  the  strict  ius  civile 
was  confined  to  Eoman  citizens.  Other  forms  (see  J.  III.  15. 
1.,  and  G.  III.  92-93)  gradually  came  into  use,  through  the 
ius  gentium,  which  were  available  to  citizens  and  non-citizens  ; 
but  in  stipulations,  unlike  the  other  contracts  attributed  to 
the  ^^^s  gentium^  the  use  of  these  traditional  forms  was 
regarded  as  essential,  although  relaxations  of  the  rule  as  to 
the  language  in  which  they  were  expressed  gradually  crept 
in  (see  D.  45.  1.  1.  6.).  Finally,  the  constitution  of  Leo 
(a.d.  472),  to  which  reference  is  made,  enacted  that  stipula- 
tions might  be  made  in  any  terms  expressing  the  intention  of 
the  parties  so  long  as  the  form  of  question  and  answer  was 
observed. 


180  Laav  relating  to  Obligations. 

{b)  "  By  obligations  and  stipulations  of  this  kind  the  whole 
of  what  is  stipulated  for  becomes  due  to  every  person  stipu- 
lating and  every  promisor  is  severally  bound  to  discharge 
the  whole  debt." 

Two  or  more  persons  might  join  in  making  the  same 
stipulation  and  each  was  then  entitled  to  enforce  the  whole 
debt ;  in  like  manner,  two  or  more  persons  might  join  in 
making  the  same  promise,  and  each  was  severally  liable  for 
the  w^hole  debt.  The  obligation  was  said  to  be  in  solidum. 
Payment  to  one  of  the  stipulators  discharged  the  debtor,  and 
payment  by  one  of  the  debtors  discharged  the  other  debtors. 

(r)  "A  slave  derives  the  right  of  making  a  stipulation  from 
the  person  of  his  master.  But  the  herediias  for  most  purposes 
represents  the  person  of  the  deceased  master." 

A  slave  could  not  make  a  stipulation  on  his  own  behalf,  but 
he  could  stipulate  for  his  master.  Whether  a  slave  could  stipu- 
late on  behalf  of  a  vacant  inheritance,  i.e.  before  the  entry  of 
the  heir,  was  a  matter  of  dispute  between  the  Proculians  and 
the  Sabinians.  The  Proculians  held  that  such  a  stipulation  was 
void,  because  the  heir  was  not  at  the  time  his  master :  the 
Sabinians  held  that  as  soon  as  the  heir  entered,  he  must  be 
considered  as  having  succeeded  to  the  deceased  from  the 
moment  of  his  death.     This  view  was  endorsed  by  Justinian. 

(d)  ''Every  stipulation  is  made  either  simply  or  for  a 
certain  day  or  subject  to  a  condition." 

A  stipulation  is  made  simply  when  performance  may  be 
demanded  at  once.  A  stipulation  is  made  i?i  diem  when  a 
day  is  fixed  for  performance,  and  the  stipulation  cannot  be 
enforced  until  that  day  is  past.  A  stipulation  is  conditional 
when  the  obligation  of  the  debtor  is  dependent  on  an 
uncertain  event. 

[As  to  condicio  and  dies,  see  note  in  Moyle  to  I.  20.  1.] 

190.  Explain  the  effect  of  the  following  stipulations  : — 
{a)  *'  Decern   aureos   annuos   quoad   vivam   dare  spondes  ? " 
(J.  III.  15.  3). 

(&)  "  mU  aut  Seio  dare  spondes  ?  "  (J.  III.  19.  4). 
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(c)  "  Si  navis  ex  Asia  venerit,  hodie  dare  spondes  ?  "  {Ih.  14). 

(ft)  "  Do  you  promise  to  give  me  10  aurei  a  year  as  long  as 
Hive?" 

If  an  annuity  was  created  by  stipulation  it  was  regarded 
as  perpetual,  because  the  rule  in  stricti  iuris  obligations  was 
that  a  debt  could  not  be  subject  to  a  time  limit — ad  diem 
deheri  non  potest.  (It  was  otherwise  in  the  case  of  an  annuity 
created  by  legacy  or  by  pact.)  But  if  the  heir  claimed  pay- 
ment after  the  death  of  the  annuitant,  he  could  be  met  by 
an  except io  doli. 

(b)  "  Do  you  promise  to  give  to  me  or  Seius  ?  " 

The  stipulation  is  valid,  for  although  a  man  may  not 
stipulate  for  another,  he  may  stipulate  for  himself  and  pro- 
vide that  payment  may  be  made  to  another  person.  In  this 
case  the  debtor  would  be  discharged  by  making  payment  to 
Seius  or  to  the  stipulator  himself,  at  his  option. 

(c)  "  If  the  ship  shall  [hereafter)  arrive  from  Asia,  do  you 
promise  to  give  to-day  ?  " 

This  is  an  example  of  a  stipuJatio  prsepostera,  which,  before 
Justinian,  was  invahd  as  being  impossible  in  the  nature  of 
things.  He  enacted  that  it  should  take  effect  as  a  conditional 
contract. 

191.  (a)   What  was  the  use  of  Adstipulatio  ? 

{h)  What  were  the  rights  and  liabilities  of  the  Adstipulator  ? 

(c)  Account  for  the  disappearance  of  Adstipulatio  from  the 
later  law. 

(d)  Translate  and  explain :  "  Ads tipulat oris  heres  non  habet 
actionem.  Item  servus  adstipulando  nihil  agit:  is  autem  qui  in 
potestate  patris  est  agit  aliquid,  sed  parenti  non  adquirit"  (G. 
III.  114). 

{a)  Two  or  more  persons  could  join  in  making  the  same 
stipulation,  in  which  case  any  of  them  could  enforce  it,  but 
performance  of  the  promise  in  favour  of  any  of  the  joint 
stipulators  discharged  the  promisor.  Such  a  joint  stipulation 
was  termed  adstipulatio. 
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(b)  Each  adstipulator  could  enforce  the  stipulation  against 
the  promisor,  but  the  latter  was  discharged  by  performance 
of  his  promise  on  the  demand  of  any  one  of  the  adstipu- 
lators.  The  relations  of  the  adstipulators  inter  se  depended 
on  the  agreement  between  them.  The  chief  use  of  adstipula- 
tion,  however,  was  to  provide  for  the  enforcement  of  the 
stipulation  in  case  of  the  death  or  absence  of  the  principal 
stipulator.  The  adstipulator  was  in  this  case  in  the  nature 
of  a  trustee,  and  was  obliged  to  account  for  what  was  acquired 
by  means  of  the  stipulation  to  the  principal  stipulator,  or, 
if  the  latter  had  died,  to  his  heirs.  If  an  adstipulator 
fraudulently  released  the  debtor,  he  was  liable  to  make  good 
the  loss  to  the  principal  stipulator,  and  to  a  penalty  of  double 
if  he  disputed  his  liability  (G.  III.  215-216). 

(c)  The  practice  of  adding  adstipulators  arose  under  the 
early  law,  the  obligation  under  the  forms  of  stipulation  then 
in  force,  e.g.  sponsio  and  fidepromissio,  being  strictly  personal 
to  the  contracting  parties,  and  not  even  transmissible  to  their 
heirs.  Other  forms  of  stipulation  were  subsequently  in- 
troduced in  which  the  obligation  was  transmissible  to  the 
heirs,  thus  rendering  the  adstipulator  unnecessary  for  the 
purpose  of  enforcement  of  the  contract  after  the  death  of 
the  principal  stipulator;  and  the  power  of  appointing  pro- 
curators, which  was  acquired  with  the  introduction  of  the 
formulary  procedure,  led  to  the  disuse  of  adstipulators  for  the 
purpose  of  enforcing  the  stipulation  in  case  of  the  absence  of 
the  principal  stipulator.  Consequently  the  adstipulatio 
went  out  of  use  in  later  times,  although  it  appears  to  have 
still  been  in  existence  in  the  time  of  Gains  (see  G.  III. 
110-114). 

id)  *'  The  heir  of  the  adstipulator  has  not  an  action. 
Likewise  the  adstipulation  of  a  slave  is  of  no  effect;  but 
he  who  is  in  the  power  of  his  father  can  adstipulate,  but 
he  does  not  acquire  for  his  father." 

The  reason  for  these  rules  is  that  the  adstipulator  was  in 
a  fiduciary  position  ;  he  was  appointed  for  the  purpose  of 
enforcing   the    stipulation    in    case   the   principal    stipulator 
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could  not  sue  himself  and  from  considerations  of  personal 
confidence.  Hence,  even  after  the  rights  of  action  arising 
from  the  newer  forms  of  stipulation  were  held  to  pass  to 
the  heirs,  the  adstipulatio  remained  an  exception.  The  slave 
could  not  be  an  adstipulator,  as  he  was  unable  to  sue  per- 
sonally, and  the  object  of  the  adstipulation  was  to  provide 
some  one  who  could  sue  in  the  place  of  the  principal  stipu- 
lator. KfiJius  familias  could  be  an  adstipulator,  but  he  could 
only  enforce  the  stipulation  if  he  had  become  sui  iuris  without 
undergoing  capitis  deminutio. 

192.  Explain :  "  Cum  factum  in  stipidatione  continehitur 
omnimodo  persona  stipulantis  continetur  "  (J.  III.  17.  2). 

A  slave  stipulates  for  licence  of  passage  over  the  farm  of  Seius, 
What  right  is  therely  acquired  ?  State  the  general  rules  as  to  the 
operation  of  stipulations  made  hy  slaves. 

"  When  something  to  be  done  is  involved  in  a  stipulation 
the  person  of  the  stipulator  is  solely  regarded." 

Where  a  licence  is  given  to  do  some  act  the  licence  is 
personal  to  the  stipulator.  For  instance,  if  a  slave  stipulates 
that  he  shall  have  a  right  of  passage,  the  right  of  passage  is 
confined  to  the  slave  himself.  But  the  slave  really  acquires 
the  benefit  of  the  stipulation  for  the  master.  It  is  the  master 
who  can  enforce  the  stipulation  by  action.  The  master  can 
insist  on  his  slave  being  allowed  to  pass,  although  he  cannot 
pass  himself.  The  right  acquired  is  a  personal  licence.  It 
must  be  distinguished  from  a  servitude.  A  slave  might 
stipulate  for  a  right  of  way  or  other  servitude  to  be  annexed 
to  the  prsedium  of  the  master. 

The  general  rules  regarding  the  stipulations  of  slaves  were 
as  follows  : — 

(1)  A  slave  might  stipulate  for  his  master  even  without 
the  master's  knowledge,  and  the  benefit  of  the  stipulation 
was  acquired  by  the  master.  But  the  master  was  not  bound 
by  a  promise  of  the  slave  unless  it  came  within  the  cases  in 
which  one  of  the  praetorian  actions  adiecticise  qualitalis  could 
be  brought  (see  239). 
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(2)  A  slave  belonging  to  an  inheritance  might  enter  into  a 
stipulation  for  the  benefit  of  the  inheritance. 

(3)  Stipulations  of  a  slave  held  in  common  by  several 
masters  enured  for  the  benefit  of  the  masters  according  to 
the  extent  of  their  respective  interests  in  him,  unless  he 
stipulated  at  the  command  or  on  behalf  of  one  or  more 
specially,  in  which  case  he  acquired  only  for  those  for  v^hom 
he  stipulated. 

(4)  As  a  slave  could  not  acquire  for  a  stranger,  a  stipula- 
tion by  the  slave  for  a  stranger  would  be  void. 

(5)  Where  a  slave  is  held  in  usufruct  or  hondfide  possessed, 
the  slave  acquires  for  the  usufructuary  or  bond  fide  possessor 
by  a  stipulation  made  with  reference  to  his  own  labour  (ex 
operis  suis)  or  in  respect  of  the  property  of  the  usufructuary 
or  bond  fide  possessor  (ex  re  sua). 

Stipulations  made  with  regard  to  other  things  would  enure 
for  the  benefit  of  the  dominns. 

193.  In  ivlmt  different  tvays  could  tlie  relation  of  Principal 
ami  Surety  he  set  up  at  different  epochs  in  Roman  Law  ?  Show 
in  what  respects  the  suretyship  created  by  tliese  different  methods 
differed  in  its  incidents. 

Explain  :  "  Sponsoris  vero  et  fidepromissoris  similis  condicio 
est,  fideiussoris  valde  dissimilis^^  (G.  III.  118). 

The  earliest  mode  of  creating  suretyship  was  by  (1) 
Sponsio,  a  form  of  contract  confined  to  Eoman  citizens  and 
involving  the  use  of  the  solemn  terms  "  Spondes  ?  Spon- 
deo."  Later,  another  form  of  stipulation  was  introduced, 
which  could  be  used  by  non-citizens,  viz.  (2)  Fidepromissio. 
Both  of  these  forms  of  suretyship  were  subject  to  various  in- 
convenient restrictions  — 

(a)  They  could  be   made   accessoiy   to   verbal   contracts 

only. 

(b)  They  did  not  bind  the  heirs  of  the  sm'ety. 

(c)  By  the  Lex  Furia  de  sponsu  (circa  B.C.  95),  the  habiUty 

of  sponsores  and  fidepromissores  was  Hmited  to  two 
years ;  and 
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{(/)  each  sui'ety  was  to  ])e  liable  only  for  his  proportionate 

part  of  the  debt  guaranteed. 
(e)  By  the  Le,r  Appuleia  (b.c.  102),  sponsores  and  fidepro- 
missores  who  had  paid  more  than  their  share  could 
recover  the  excess  from  their  co-sureties. 
(/)  By  the  Lex  Cicereia  (date  unknown),  the  creditor  to  be 
guaranteed  had  to  declare  the  amount  of  the  debt  and 
the  number  of  sponsors  or  fidepromissores.   Otherwise 
they  were  discharged  from  liability  (see  G.  III.  123). 
In  the  later  Eepublic  a  third  form  of  suretyship  came  into 
use,  viz.  (3)  Fideiussio.     This  form  could  be  used  by  citizens 
and  non-citizens,  and  it  was  free  from  the  restrictions  affect- 
ing the  older  forms.     Thus — 

{(t)  It  could  be  made  accessory  to  any  obligation,  civil  or 

natural. 
(h)  The  heirs  were  bound. 
(6')  Each   surety   was   bound   to   the   full   extent   of    his 

guarantee. 
{d)  There  was  no  right  to  contribution. 
[e)  There  was  no  time  limitation  in  regard  to  the  liability. 
About  the  same  time  was  introduced  (4)  Gonstitutum,  or 
jKtdum  de  constitv.ta  pecunia.     This  enabled  suretyship  to  be 
created  by  mere  agreement  to  pay  the  debt  of  another  person 
on  a  fixed  day.     It  was  one  of  the  few  pacts  which  were 
made  actionable  by  the  Praetor. 

Suretyship  could  also  be  created  by  (5)  Mandate,  which, 
when  used  for  this  purpose,  has  been  termed  by  civilians 
Mandatum  qualificatum.  If  Titius  lent  money  to  Maevius 
at  the  request  of  Aulus,  there  was  an  obligation  on  the  part 
of  Aulus  to  indemnify  Titius  if  Maevius  did  not  pay.  The 
effect  of  suretyship  by  mandate  was  to  make  the  surety 
liable  only  on  the  loan  being  actually  made,  and  until  that 
time  the  mandator  might  withdraw.  The  Hability  on  mandate 
and  constitutum  was  unlimited  as  to  time,  and  extended  to  the 
whole  debt,  as  in  fideiussto.  The  various  beaeficia  (cedendarum 
actionum,  divisionis,  and  ordinis)  also  applied  to  these  forms 
of  suretysbip. 
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194.  Translate  and  explain  : 

"  Siplures  sintfideiussores,  quolquot  erunt  numero,  slnguli  in 
solidum  fenentur  :  i/aque  liber iim  est  creditor i  a  quo  velit  solidum 
petere.  Sed  ex  epistola  divi  Hadriani  compellitur  creditor  a  sin- 
gulis, qui  modo  solvendo  sint  litis  contestatae  tempore,  partes 
peter e  :  ideoque,  si  quis  ex  fideiussoribus  eo  tempore  solvendo  nan 
sit,  hoc  ceteros  onerat "  (J.  III.  20.  4). 

"  If  there  be  several  sureties  hy  fideiussio,  whatever  may- 
be their  number,  they  are  each  bound  severally  for  the 
whole  debt :  and  so  the  creditor  is  at  liberty  to  sue  any  one 
of  them  he  pleases  for  the  whole  debt.  But  by  the  terms  of 
a  rescript  of  the  Emperor  Hadrian  the  creditor  is  required  to 
claim  a  proportionate  part  from  each  of  the  sureties  who  is 
solvent  at  the  time  of  the  joinder  of  issue  {litis  contestatio) : 
and  so,  if  any  of  the  sureties  is  not  solvent  at  that  time,  the 
burden  falls  on  the  others." 

The  older  forms  of  suretyship  by  Sponsio  and  Fidepro- 
missio,  owing  to  their  limited  'application  (they  could  be  used 
in  connection  with  verbal  contracts  only)  and  to  the  incon- 
venient restrictions  to  which  they  were  subject  (see  193), 
were  displaced  in  the  early  Empire  by  more  efficient  forms 
of  contract,  of  which  the  most  important  was  the  Fideiussio, 
so  called  from  the  terms  of  the  question  and  answer  employed 
— ''  Fideiubes  ?  Fideiubeoy  This  form  of  suretyship  could  be 
used  as  accessory  to  any  obligation  (arising  from  stipulatio, 
or  in  any  other  way),  present  or  future,  and  even  as  a  security 
to  a  naturalis  obligatio.  It  was  binding  on  the  heirs  of  the 
fidejussor.  When  there  were  two  or  more  fidejussors,  each 
w^as  liable  for  the  whole  debt  and,  under  the  earlier  law,  had  no 
right  to  contribution  from  the  other  fidejussors.  But,  as  men- 
tioned in  the  above  passage,  the  strictness  of  the  old  law  was 
relaxed  by  the  introduction  of  the  beneficium  divisionis  by 
Hadrian.  The  right  of  the  surety  to  require  the  cession  of 
the  creditor's  rights  of  action  to  him  on  payment  of  the  debt 
{beneficium  cedendarum  actionum)  had  already  been  established 
by  the  jurists  of  the  early  Empire.     It  is  clearly  recognised 
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in  a  passage  from  Julian  in  the  Digest  (46.  1.  17.  pr.).  Sub- 
sequently Justinian  introduced  the  beneficium  ordinis  or  dis- 
cussionis. 

195.  Explain  hriefly  how  far  the  principles  of  (a)  Subrogation, 
(b)  Contribution,  existed  in  t/ie  Romati  Law  of  surety  si  tip. 

{a)  The  surety,  on  satisfying  the  creditor's  claim,  could 
require  the  transfer  to  himself  of  the  creditor's  rights  of 
action,  and  all  securities  held  by  the  latter.  This  was  termed 
the  beneficium  cedendarum  actionum.  He  was,  in  fact, 
subrogated  to  the  rights  of  the  creditor. 

{b)  When  there  were  several  sureties,  a  surety  sued  by 
the  creditor  could  require  the  claim  to  be  divided  amongst 
such  of  the  sureties  as  were  solvent  (beneficium  divisionis, 
introduced  by  Hadrian). 

196.  A  and  B,  husband  and  wife,  appear  before  a  notary  in 
Cape  Town  in  1900,  in  order  to  bind  themselves  as  sureties  for 
the  debt  of  E.  The  notary  draws  up  a  bond  which  contains  the 
folloiuing  passage :  *'  And  the  said  B  expressly  renouncing  the 
benefit  of  the  exceptions  senatus  consulti  Velleiani  et  autltenticse 
si  qua  mulier  .  .  .  and  both  the  said  appearers  A  and  B  ex- 
pressly renomici?ig  the  beneflcia  ordinis  seu  excussionis  ot  divi- 
sioni^'i  ..."     Explain  the  force  of  these  renunciations. 

The  So.  Yelleianum  (about  a.d.  4G)  forbade  women  to 
become  sureties  for  any  person,  and  declared  such  contracts 
void.  The  usual  way  of  claiming  the  benefit  of  the  statute 
was  by  raising  it  as  a  defence  (excq)tio)  in  an  action  by  the 
creditor.  A  few, exceptions  from  the  operation  of  the  statute 
came  to  be  recognised,  but  Justinian  enacted  that  no  inter- 
cessio  by  a  woman  should  be  valid  unless  expressed  in  a 
document  attested  by  three  witnesses.  By  Nov.  134.  8.  it 
was  provided  that  no  intercessio  by  a  wife  on  behalf  of  a 
husband  should  be  valid  even  though  this  form  had  been 
observed.  This  is  what  is  referred  to  in  the  words  "  authen- 
ticie  si  qua  midier  "  above,  the  notes  of  alterations  made  by 
the  Novels  and  introduced  by  the  glossators  into  their 
versions  of  the  Code  being  termed  Authenticye. 
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The  beneficium  ordinis  seu  excussionis  was  the  privi- 
lege, given  to  sureties  by  Justinian,  of  compelUng  the 
creditor  to  proceed  against  the  principal  debtor  before 
suing  them. 

The  beneficium  divisionis  was  introduced  by  Hadrian 
in  favour  of  sureties,  enabHng  them  to  compel  the  creditor 
to  divide  his  claim  rateably  among  the  solvent  co-sureties. 

The  renunciations  referred  to  would  disable  A  and  B 
from  taking  advantage  of  these  provisions. 

197.  In  1884  a  case  (Oak  v.  Lumsden,  3  Juia  Rep.  144) 
ivas  before  the  Courts  of  the  Cape  of  Good  Hope,  in  which 
the  defeme  was  that  the  defendant,  a  married  ivoman,  ivas 
entitled  to  the  benefit  of  the  Senatusconsidiuyn  VelJeianum. 

What  was  the  benefit  in  question,  and  bij  what  methods 
could  it  be  claimed  in  the  time  of  Gains  7  How  did  Justinian 
alter  the  law  on  this  subject  ? 

The  Sc.  Yelleianum  (a.d.  46)  provided  that  no  obUgation 
entered  into  by  a  woman  on  behalf  of  another  person  {inter- 
cessio)  should  be  binding. 

In  the  time  of  Gains  the  usual  method  of  taking  advantage 
of  the  Sc.  was  to  plead  it  by  way  of  exceptio  or  defence; 
but  if  the  money  had  been  paid,  it  could  be  recovered  by 
a  condictio  indebiti. 

In  certain  exceptional  cases,  however,  an  action  was 
allowed,  e.g.  where  the  woman  was  party  to  a  fraud,  or  the 
inter cessio  was  for  valuable  consideration. 

Justinian  enacted  that  no  intercessio  by  a  woman  (except 
where  made  for  valuable  consideration  or  with  reference  to 
her  dos)  should  be  valid  unless  constituted  by  a  pubhc 
instrument  signed  by  three  witnesses.  He  also  enacted 
that  any  intercessio  by  a  wife  for  her  husband  (with  a  few 
exceptions)  should  be  absolutely  void. 

198.  Translate  and  explain  : 

(a)  "  Pecuniam  autem  creditam  dicimas  non  solum  cam  quam 
crederuli  causa  damns,  sed  omnem  quam  tunc,  cum  contrahitur 
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obliyatio,  cerium  eU  dehitinn  iri,  id  est  qux  sine  alia  condicione 
deducitur  in  oUigationem  "  (G.  III.  124). 

{b)  "  Alia  causa  est  eorum  nominum  quae  arcaria  vocantur. 
In  his  enim  ret,  non  litterarum  ohligatio  consistit''  (G.  III. 
131). 

{c)  "  Olim  scriptura  fiebat  obligatio  qifse  nominibus  fieri 
dicebatur,  quae  nomina  hodie  non  sunt  in  usu.  Plane  si  quis 
dfibere  se  scripserit  quod  ei  numeralum  non  est,  de  pecunia 
minime  numerata  post  mullum  temporis  exceptionem  opponere  non 
potest.  Sic  fit  ul  et  hodie,  dum  queri  non  potest,  scriptura 
obligetur  "  (J.  III.  21). 

(a)  "  But  we  include  under  the  term  '  money  advanced  ' 
(pecunia  credila)  not  only  that  which  we  transfer  directly  by 
way  of  loan,  but  all  that  which,  at  the  time  an  obligation  is 
contracted,  it  is  certain  will  become  owing,  that  is  to  say, 
which  is  the  subject-matter  of  an  unconditional  obligation." 

A  lex  Cornelia,  which  is  attributed  to  Sulla  (b.c.  81),  pro- 
vided that  a  surety  should  not  be  bound  to  the  same  creditor 
for  the  same  debtor  in  the  same  year  for  a  greater  amount 
than  20,000  sesterces  in  respect  of  pecunia  credita.  This 
applied  to  all  kinds  of  sureties. 

By  interpretation,  it  was  held  that  "  pecunia  credita  "  for 
the  purposes  of  the  lex  included  not  merely  money  actually 
advanced  to  the  debtor,  but  all  claims  against  the  debtor 
guaranteed  by  the  surety,  w^hether  present  or  future,  which 
were  vested  (i.e.  not  contingent  on  the  fulfilment  of  some 
condition)  and  capable  of  being  valued  in  money. 

{b)  *'  The  debts  which  are  termed  arcaria  (cash  advances) 
are  on  a  different  footing.  For  in  these  the  obligation  is  real 
(re),  not  literal  (litteris)."     (See  199.) 

(r)  "  Formerly  there  was  an  obligation  created  by  writing, 
which  was  said  to  be  made  by  entries  of  debt,  which  entries  are 
not  now  in  use.  Clearly  if  any  one  has  given  a  written  admis- 
sion that  he  is  owing  money  which  has  not  been  paid  over  to 
him,  he  is  not  able  after  the  lapse  of  a  long  period  of  time  to 
set  up  the  e.cceptio  non  numeralbe  pecuniae  (the  plea  of  *  money 
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not  paid  ').     It  thus  happens  that,  even  at  the  present  day, 
as  he  is  not  able  to  complain,  he  is  bound  by  the  writing." 

The  nomina  transcripticia,  the  chief  form  of  contract  Utterisy 
which  still  survived  in  the  time  of  Gaius,  went  out  of  use  soon 
after  his  day,  partly  owing  to  the  disuse  of  the  practice  of 
keeping  the  codex,  and  partly  to  the  superior  efficacy  of  the 
constitutum,  which  created  an  additional  obligation  instead  of 
novating  the  old  one,  and  also  was  enforceable  by  an  action 
with  a  penal  sponsio  of  one  half  the  sum  in  dispute.  It 
became  usual  to  put  stipulations  into  writing  and  also  to  give 
written  memoranda  of  debt,  and  where  this  was  done  without 
the  money  having  been  paid  over,  the  defendant,  on  being 
sued,  could  raise  the  exceptio  non  numeratse  pecunisey  a  form  of 
the  exceptio  doli,  within  one  year  from  the  date  of  the  written 
acknowledgment.  This  was  extended  to  five  years  by  Marcus 
Aurelius,  and  subsequently  was  reduced  to  two  years  by 
Justinian.  The  defendant  might  make  his  exceptio  perpetual 
by  recording  it  in  the  acta  of  a  Court,  or  he  might  himself 
bring  an  action  to  have  the  memorandum  cancelled.  If  he 
took  no  proceedings  to  dispute  the  instrument  within  the 
time  allowed,  he  was  bound  by  it,  and  hence,  says  Justinian, 
seeing  that  he  cannot  raise  his  defence,  a  man  may  be  bound 
in  this  way  by  a  written  contract  even  in  his  time. 

199.  Give  a  full  account  of  the  literal  contract  as  it  existed  in 
the  time  of  Gaius.     What  was  nomen  arcarium  ? 

The  literal  contract  was  apparently  still  employed  in  the 
time  of  Gaius,  although  probably  already  falHng  into  disuse. 
Every  Eoman  citizen  kept  his  domestic  account  books. 
There  was  a  rough  day  book.  Adversaria,  in  which  memo- 
randa of  daily  transactions  were  inserted,  and,  at  the  end 
of  each  month  his  receipts  and  payments  were  entered  in  a 
cash-book  or  ledger,  called  Tahidse  or  Codex  accepti  et  expensi. 
The  ordinary  entries  in  this  book  were  records  of  cash 
receipts  and  payments — nomina  arcaria.  These  did  not 
create  obHgations,  they  were  only  records  or  evidence  of 
obligations  arising  apart  from  the  ejitry,  i.e.  obligations  re.  • 
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But  it  became  the  practice  to  make  an  entry  of  debt  where 
no  actual  payment  of  money  had  been  made  at  the  time. 
This  took  the  form  of  an  expensilatio.  It  was  an  entry  of 
a  fictitious  payment  made  with  the  assent  of  the  other  party, 
and  operating  by  its  own  force  to  create  an  obhgation.  It 
created  what,  in  Enghsh  law,  is  termed  an  "  estoppel." 
The  debtor's  liabihty  arose  from  the  entry  in  the  codex, 
although  no  payment  of  money  was  directly  made  to  him. 

Hence  an  entry  in  the  codex  might  be  of  two  kinds :  it 
might  refer  to  an  actual  payment  {iiomen  arcarium),  or  to 
a  fictitious  payment  [nomen  transcripticiwn).  "  A  nomen 
arcarium  was  an  item  entered  without  reference  to  any 
other  person,  and  was  devoid  of  legal  significance ;  a  nomen 
transcripticium  was  an  item  entered  with  concm'rence  of  both 
parties  concerned :  it  was  founded  on  agreement,  and  its 
effect  was  to  create  a  legal  liability."  The  object  of  the 
latter  was  to  transmute  an  existing  obligation  into  a  literal 
obhgation  based  on  an  entry  in  the  codex^  i.e.  a  fictitious 
loan.  It  effected  a  novatio.  It  was  used  for  two  purposes : 
(1)  to  effect  a  change  in  the  parties  to  a  contract  (delegatio), 
a  persona  in  personam ;  (2)  to  transform  an  existing  obliga- 
tion, based  on  another  causa,  into  a  contract  litter  is,  a  re  in 
personam  (see  Sohm,  pp.  410 — 415).  The  nomen  transcrip- 
ticium was  a  form  of  contract  confined  to  Eoman  citizens. 
Peregrini  had  literal  contracts  of  their  own  in  the  form  of 
bonds,  called  syngraphse  or  cMrographa,  These  literal  con- 
tracts produced  a  uniUteral  obligation  stricti  iuris,  enforced, 
like  the  stipidatio,  by  a  condictio  certi. 

Nomen  arcarium,  see  supra. 

200.  Trace  in  outline  the  history  of  written  contracts. 

1.  The  iw.9  civile  recognised  an  entry  made  in  his  account 
book  (codex)  by  the  creditor  with  the  consent  of  the  debtor, 
as  legally  binding  between  Roman  citizens.  2.  Aliens  could 
not  thus  contract,  but  amongst  them  written  acknowledg- 
ments of  debt,  termed  syngraphae  and  chirographa,  came 
into   customary  use.      These   were   insti-uments,  signed,  in 
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the  case  of  the  former,  by  both  parties,  and,  in  the  case 
of  the  latter,  by  the  debtor.  3.  The  Uteral  contracts  died 
out,  and  were  superseded  by  a  cautio,  which,  although 
merely  evidence  and  not  in  itself  a  contract,  was  an  ac- 
knowledgment of  liability  which  could  not  be  repudiated 
after  a  certain  time,  fixed  by  Justinian  at  two  years.  If, 
however,  the  creditor  did  not  take  proceedings  within  a 
reasonable  time,  the  debtor  could  bring  a  concUdio  to  reclaim 
the  written  instrument,  or,  if  the  creditor  were  absent,  by 
a  formal  entry  in  the  court  records,  he  might  make  his 
exceptlo  or  defence  {e.g.  exc.  doU;  or  exc.  non  numerate 
pecunlse)  perpetual. 

201.  Cicero  tells  a  story  about  a  Syracusan  hanker^  Pythius, 
ivho  hy  fraudulent  devices  led  Ganius,  a  wealthy  Roman  hnighf. 
ivliom  he  had  invited  to  a  repast  at  some  gardens  which  he  desired 
to  sell,  to  believe  that  there  was  abundance  offish  in  the  adjoining 
tvaters,  and  by  these  means  induced  him  to  offer  for  the  gardens 
a  very  high  price,  ivhich  Pythius  accepted.  Immediately  on  the 
acceptance  of  the  offer,  ive  are  told  "  nomina  facit  negotium 
conficit,"  and  Cicero  goes  on  to  say  that  the  purchaser  had  no 
remedy,  for  Aquilius  Callus  had  not  yet  introduced  his  formulae 
de  dolo. 

Explain  the  meaning  of  the  above  expressions  and  the  bearing 
they  have  on  the  legal  aspect  of  the  story. 

"  He  makes  a  written  entry  of  debt  and  clinches  the 
bargain."  The  explanation  of  the  passage  is  that  if  Pythius 
had  not  taken  this  precaution,  the  transaction  would  have 
stood  as  a  simple  consensual  contract  of  sale,  and  the  action 
on  the  sale  being  bonse  fidei,  Canius  could  have  repudiated 
the  contract  on  discovering  the  fraud.  But  by  inducing 
Canius  to  assent  to  the  entry  of  the  amount  of  the  purchase 
money  as  a  debt  in  his  codex,  Pythius  converted  the  trans- 
action into  a  contract  litter  is  (expensilatio),  and  by  so  doing 
obtained  the  advantage  of  being  able  to  bring  the  actio 
certae  creditse  pecuniae,  which  was  siricti  iwis,  and  to 
which,  therefore,  the  equitable  defence  of  fraud  (exceptip  dolt) 
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could  not  he  pleaded  in  the  period  before  the  praetorship 
of  Aquilius  Gallus.  All  that  Pythius  would  need  to  prove 
was  that  the  entry  had  been  made  with  the  assent  of  Canius, 
and  the  latter  would  be  bound  to  pay.  To  Aquilius  Gallus 
{Prsetor,  B.C.  66)  is  attributed  the  introduction  of  the  exceptio 
doll,  by  which  the  plea  of  fraud  might  be  set  up  even  in  stricti 
hiris  actions,  and  the  actio  doli,  by  which  redress  might  be 
obtained  by  a  person  who  had  been  defrauded. 

202.  WJmt  tvere  the  essentials  of  the  contract  Emptio  ei 
Venditio  ? 

The  essentials  of  this  contract  were  (1)  a  definite  and 
unconditional  agreement  between  the  parties  as  to  the 
thing  to  be  sold,  and  (2)  as  to  the  price  to  be  paid.  No 
formality  was  necessary  nor  was  part  performance  essential. 
Justinian,  however,  enacted  (Inst.  III.  23.  pr.)  that  w^here 
the  parties  had  agreed  that  the  contract  should  be  reduced 
to  writing,  it  should  not  bind  the  parties  until  so  completed. 

203.  («)  At  whcd  moment  was  a  contract  of  sale  complete  in 
Roman  Law  ? 

{h)  What  was  the  nature  of  the  performance  to  tvhich  the 
vendor  was  then  bound  ? 

(c)  Were  there  any  cases  in  tvhich  the  risk  (periculum)  re- 
mained  with  the  veruhr  until  delivery  ? 

(d)  At  what  moment  did  the  ownership  pass  to  the  huyer  ? 

(a)  The  contract  was  complete  as  soon  as  the  price  was 
fixed,  either  by  the  parties  or  by  a  third  person  to  whom 
the  determination  thereof  had  been  referred. 

{b)  The  vendor's  duties  were :  (1)  to  deliver  lawful  and 
undisturbed  possession ;  (2)  to  take  due  care  of  the  property 
pending  delivery;  (3)  to  guarantee  undisturbed  possession, 
and  compensate  the  purchaser  if  evicted ;  (4)  to  warrant 
against  secret  faults.  If  such  were  discovered,  the  vendor 
might  be  sued  within  six  months  for  rescission  of  the  con- 
tract [arJio  redhihitoria)  or  within  a  year  for  a  reduction  in 
price  {iu-ti(t  sestimatoria). 

R.L.  O 
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(c)  The  risk  of  the  property  {perlcuJnm  rei)  passed  to  the 
buyer  immediately  the  contract  was  complete,  except  in 
three  cases  where  it  remained  with  the  seller:  (1)  things 
sold  by  number,  weight,  or  measure,  until  they  were 
ascertained  and  appropriated  to  the  contract;  (2)  things 
sold  under  a  condition,  until  the  condition  was  fulfilled ; 
(3)  where  the  buyer  had  the  choice  of  two  things ;  but,  if 
both  were  destroyed,  the  loss  fell  on  the  buyer. 

(d)  The  ownership  passed  upon  delivery  if  the  price  had 
been  paid,  or  security  taken  for  payment,  or  credit  allowed. 
Otherwise  it  did  not  pass  until  payment  of  the  price. 

204.  Descrihe  the  rights  ivhich  a  buyer  acquired  by  t/te  con- 
tract of  sale.  What  was  necessary  to  transfer  the  oivnership 
of  the  thing  sold  to  the  buyer?  After  the  contract  of  sale,  upon 
ivhom  did  the  loss  fall  if  the  thing  sold  ivere  destroyed  or 
damaged  ? 

In  the  absence  of  special  agreement,  the  rights  conferred 
by  law  on  the  buyer,  and  the  obhgations  imposed  on  the 
seller,  were  as  follows  : — 

1.  The  seller  must  deliver  the  thing  to  the  buyer  with  its 
appurtenances.  The  buyer  must  be  put  in  actual  posses- 
sion so  as  to  enable  him  to  hold  the  property  as  his  own, 
and  in  the  event  of  his  being  deprived  of  it  by  some  one 
with  a  better  title  than  the  seller,  he  must  be  indemnified 
by  the  latter.  In  the  case  of  incorporeal  things  incapable 
of  delivery,  protective  covenants  were  substituted  for 
delivery, 

2.  But  the  seller  was  under  no  obligation  to  give  a  title 
as  owner,  and  the  buyer  could  not  refuse  to  take  delivery  on 
discovering  that  the  property  was  not  that  of  the  seller. 
The  seller  was  only  bound  to  give  undisturbed  (vacua) 
possession. 

3.  Pending  delivery  the  seller  must  take  due  care  of  the 
property  :  he  must  exercise  the  care  of  a  bonus  paterfamilias. 
He  was  discharged  from  this  obligation  to  show  exacta  dili- 
yentia  if  the  buyer  wrongfully  delayed  acceptance,  and  he 
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then    became   liable   only   for   wilful   misconduct   or   gross 
negligence. 

4.  Delay  in  delivery  entitled  the  buyer  to  claim  for  any 
damages  consequent  thereon. 

5.  The  seller  must  guarantee  quiet  enjoyment,  i.e.  undis- 
turbed possession.  But  to  make  the  seller  liable  (1)  there 
must  have  been  lawful  eviction  by  a  third  person,  and  the 
flaw  in  the  title  must  have  existed  at  the  time  of  contract; 
(2)  the  eviction  must  not  have  been  attributable  to  the 
buyer's  own  fault  or  negligence ;  (3)  the  seller  must  have 
notice  that  the  title  is  contested.  This  liability  was  alw^ays 
subject  to  terms  in  the  contract  affecting  it.  The  measure 
of  damages  on  eviction  was  the  market  value  of  the  property 
at  the  time  of  eviction. 

6.  As  to  the  warranty  against  secret  faults,  and  gross 
inadequacy  of  price,  see  206. 

Transfer  of  Ownership. — The  ownership  was  not  trans- 
ferred until  the  price  was  paid.  If  delivery  was  made  before 
payment,  no  intention  to  transfer  the  ownership  was  implied 
until  payment,  but  if  credit  was  to  be  given  the  delivery  of 
the  property  did  transfer  the  ownership,  it  being  supposed 
that  the  seller  had  elected  to  substitute  a  right  in  personam 
as  against  the  buyer  for  his  right  in  rem  to  the  thing. 

Periculum. — As  a  general  rule,  the  risk  passed  to  the 
buyer  as  soon  as  the  contract  was  concluded,  and  he  would 
bear  any  loss  that  was  not  occasioned  by  the  negligence  of 
the  vendor.  The  profit  also  went  to  the  buyer.  To  this 
general  rule  were  three  exceptions :  [a)  the  risk  of  things 
sold  by  measurement  remained  with  the  seller  until  they 
were  measured,  unless  they  were  sold  as  a  lot;  [b)  if  the 
thing  were  sold  on  a  condition,  then  if  the  condition  was 
not  fulfilled,  the  loss  fell  on  the  seller ;  but  if  fulfilled,  and 
before  fulfilment  loss  was  incurred,  total  loss  fell  on  the  seller, 
partial  loss  on  the  buyer ;  [c)  in  a  sale  of  one  of  two  things,  at 
the  option  of  the  buyer,  the  loss  fell  on  the  seller  if  one  was 
destroyed,  and  on  the  buyer  if  both  were  destroyed,  i.e.  he 
liad  to  pay  the  stipulated  price,  but  got  nothing. 
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205.  Give  an  account  of  the  legal  position  of  a  iiurchaner 
{a)  after  the  contract  of  sale  has  been  entered  into  hut  before 
delivery,  (h)  in  the  period  between  delivery  and  payment. 

(a)  The  property  does  not  pass  until  delivery,  and  not 
even  then  unless  the  price  is  paid  or  security  taken  or  the 
seller  agrees  to  give  credit.  If  the  subject-matter  is  specific 
the  risk  is  on  the  buyer,  but  the  seller  is  obliged  to  use 
exact  diligence  in  the  custody  thereof  unless  the  buyer  is 
chargeable  with  delay  (mora)  in  taking  delivery,  in  which 
case  he  is  only  liable  for  fraud  or  gross  neghgence.  The 
buyer  is  bound  to  pay  any  necessary  expenses  incurred  by 
the  seller  in  keeping  the  subject-matter,  e.f/.  medical  charges 
incurred  in  curing  a  slave.  He  is  also  liable  for  interest  if 
he  is  chargeable  with  delay  in  completing  the  contract. 

(b)  In  the  absence  of  agreement  to  the  contrary,  the  buyer 
must  pay  interest  on  the  price  from  the  time  of  delivery. 
He  can  rescind  the  contract  within  six  months  if  he  dis- 
covers some  undisclosed  defect  in  the  thing  sold  (actio 
redhibitoria),  or  he  can  claim  a  diminution  of  the  price 
(actio  quanti  minoris  or  sestimatoria)  within  twelve 
months.  If  he  be  e\^cted  from  the  possession  of  the  thing 
sold,  he  can  refuse  payment  of  the  price  and  also  claim  any 
damage  suffered. 

206.  In  the  Roman  Law  of  sale  (a)  ichcd  teas  laesio  enormis  ? 
(b)   Was  there  an  implied  icarranty  of  quality  ? 

Laesio  enormis  was  the  grievance  which  a  vendor  suffered 
when  the  price  agreed  upon  was  less  than  half  the  true  value 
of  the  thing  sold.  In  such  a  case  he  had  the  right  of 
rescinding  the  sale  unless  the  purchaser  would  pay  so  much 
more  as  would  make  the  price  a  fair  one.  Traces  of  this 
right  applied  to  cases  of  special  hardship  are  to  be  found  in 
constitutions  of  earlier  Emperors,  but  in  the  code  of  Justinian 
it  is  regarded  as  of  general  application.  The  remedies  of  the 
vendor  were  by  exceptio,  and,  according  to  most  authorities, 
the  action  ex  vendito.  In  three  cases  a  contract  could  not  be 
rescinded  on  the  ground  of  Isesio  enormis :  (1)  if  by  a  term  in 
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the  contract  the  vendor  expressly  waived  the  right ;  (2)  if  the 
purchase  was  of  a  chance  (emptio  spei) ;  (3)  where  the  vendor, 
seUing  the  property  at  an  undervalue,  was  merely  obeying  a 
direction  in  a  will  under  which  he  was  heir  or  had  benefited. 
If  the  vendor  acted  with  his  eyes  open,  the  possibility  of 
rescission  was  doubtful. 

Implied  Warranty  of  Quality. — A  warranty  of  quality 
was  implied  in  every  contract  of  sale,  as  to  defects  subse- 
quently discovered  and  which  could  not  have  been  discovered 
by  examination  at  the  time.  In  early  law  this  warranty 
only  existed  in  the  case  of  fraud  or  express  representation. 
The  ^diles,  by  their  edicts,  at  first  compelled  the  vendor 
of  slaves  at  any  time  within  two  months  from  the  date  of 
contract,  to  enter  into  a  stipulation,  on  demand,  against 
certain  defects,  and  if  refused,  the  purchaser  might  recover 
his  money  on  returning  the  slave.  Subsequently,  a  right 
of  rescission  by  actio  redhibitoria  was  given  within  six  months 
of  the  date  of  contract.  /Another  step  was  taken  when,  in 
the  case  of  iumenta,  the  vendor  was  bound  to  disclose  all 
defects  under  the  penalty  of  having  the  contract  rescinded 
{redhibitio)  within  six  months,  and  the  purchaser  was  given 
alternatively  a  right  within  twelve  months  to  a  fair  reduction 
of  price  [actio  quant  I  minor  is).  Later  still,  this  new  remedy 
was  made  applicable  to  the  purchase  of  slaves  and  all  beasts 
included  in  the  ievm.  pecus. 

By  juristic  construction  under  the  Empire,  further  exten- 
sions were  made  until  an  implied  warranty  of  quality  was 
implied  on  every  sale.  Consequently,  the  maxim  Caveat 
Emptor  did  not  apply  in  mature  Eoman  Law. 

It  was  the  duty  of  the  vendor  to  disclose  defects. 
Ignorance  of  them  did  not  relieve  him,  but  knowledge  of 
them  rendered  him  liable  in  an  actio  ex  empto  for  all  loss 
sustained,  and  in  this  case  an  express  agreement  that  he 
should  not  be  liable  would  not  protect  him. 

The  remedies  of  the  purchaser  for  a  breach  of  this  war- 
ranty were : 

(1)  Ex^eptio,  when  sued  for  the  purchase  money ; 
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(2)  Actio  redhlhitoria,  brought  within  six  months  of  the 
date  of  the  contract,  for  rescission ; 

(3)  Adio  quanti  minor  is,  or  sesfimatoria,  brought  within 
twelve  months  for  a  reduction  in  price  proportioned  to  the 
defects ; 

(4)  Actio  in  factum,  where  the  vendor  had  received  back 
the  property  but  refused  to  refund  the  money ; 

(5)  Actio  ex  empto,  to  enforce  any  obhgation  arising  from 
the  terms  of  the  contract. 

207.  Trcmslate  :  "  Quod  ssepe  arrse  nomine  j^^ro  emptio7ie  d^Uur, 
non  eo  pertijiet,  quasi  sine  arra  conventio  nihil  proficiat,  sed  ut 
evidentius  proMri possit  convenisse  de  pretio  "  (D.  18.  1.  35.  pr.). 

Distinguish  the  arra  mentioned  in  this  pf assay e  (arra  confirma- 
toYidi)  from  the  arra  referred  to  in  Inst.  Ill,  23.  pr.  (arra  con- 
tractu imperfecto  data). 

*'  The  fact  that  something  by  way  of  earnest  is  often  given 
in  connection  wdth  a  purchase  does  not  involve  the  conse- 
quence that  the  agreement  is  invalid  without  earnest,  but 
that  it  may  be  more  clearly  proved  that  the  parties  had 
agreed  as  to  the  price." 

Gaius  points  out  that  earnest,  although  often  given,  w^as 
not  essential,  but  was  merely  a  means  of  facihtating  proof  of 
the  contract. 

Before  Justinian's  enactment  on  the  subject,  a  party  could 
not  renounce  the  contract  by  forfeiting  the  earnest ;  it  was 
simply  e\ddence  that  the  bargain  had  been  struck.  It  might 
consist  of  money,  but  was  distinct  from  part-payment.  This 
is  the  only  form  of  earnest  mentioned  in  the  Digest,  and  has 
been  termed  by  commentators  arra  confirmatoria. 

The  effect  of  Justinian's  legislation  on  the  subject  is  a 
matter  of  dispute.  The  view  which  appears  to  command 
most  support  is  that  he  introduced  a  new  form  of  earnest  in 
connection  with  negotiations  for  a  sale,  termed  by  commen- 
tators arra  contractu  imperfecto  data.  This  was  given 
during  the  negotiations  for  a  sale  to  show  that  the  party 


Contracts.  199 

gmng  it  "  meant  business."  In  this  case  each  party  might 
withdraw  if  he  was  wilHng  to  forfeit  the  earnest  or  its  value, 
the  earnest  being  thus  made  the  measure  of  damages  to 
be  paid  by  the  party  withdrawing. 

Other  views  of  Justinian's  enactment  are  (i)  that  either 
party  could  withdraw  after  a  complete  contract  on  forfeiture 
of  the  ami ;  (ii)  that  arra,  given  on  a  complete  contract,  or 
its  value,  was  forfeited  in  addition  to  a  liability  on  the  part 
of  the  party  refusing  to  carry  out  the  contract  to  an  action  on 
the  contract.    The  latter  is  supported  by  Pothier  and  Savigny. 

208.  Distinguish  between  conditions  precedent  [suspensive]  and 
subsequent  {resolutive)  in  contracts  of  sale^  giving  illustrations. 

Where  a  sale  is  subject  to  a  precedent  or  suspensive 
condition  there  is  no  obligation  until  the  condition  is 
satisfied.  Where  the  condition  is  subsequent  or  resolutive, 
the  sale  is  absolute,  but  is  liable  to  be  rescinded  on  the 
happening  of  some  event  subsequent  to  the  contract. 

A  condition  must  be  distinguished  from  a  term  in  the 
contract  [pactum  adiectum).  The  latter  occurs  when  either 
party  undertakes  simultaneously  with  and  as  part  of  his 
contract  to  do  something  as  incidental  or  auxiliary  to  its 
main  purpose,  as  where,  e.g.  in  selling  land,  the  vendor 
promises  to  give  the  purchaser  a  lease  of  an  adjoining  farm 
(D.  18.  1.  79).  A  party  can  be  compelled  to  perform  a  term 
of  the  contract  by  the  ctctio  empti  or  venditi,  but  he  cannot  be 
sued  for  non-fulfilment  of  a  condition,  even  though  the 
fulfilment  is  in  his  power  [si  vero  sub  condicione  facta  emptio 
est,  non  poterit  agi  ut  condiclo  impleatur.     D.  18.  1.  41.  pr.). 

Illustrations  of  conditions  in  contracts  of  sale  in  Roman 
law  are — 

(i)  Addidio  in  diem.  This  may  be  suspensive  or  resolutive. 
It  is  a  condition  agreed  on  by  the  parties  tliat  the  sale  sliall 
be  good  (suspensive  condition),  or  remain  good  (resolutive 
condition),  only  if  the  vendor  does  not  sell  the  thing  to 
another  purchaser  on  better  terms  within  a  fixed  time. 

(ii)  Lex  commissoria.    A  resolutive  condition  providing  that 
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the  purchase-money  shall  be  paid  by  a  day  fixed,  and  that  in 
default  the  sale  shall  be  voidable  at  the  vendor's  option. 

(iii)  Emptio  ad  ijUHlum,  which  may  be  a  suspensive  or  a 
resolutive  condition.  In  the  former  case  the  seller  is  bound 
to  sell  the  thing  to  the  buyer  at  the  price  agreed  upon  if 
the  buyer  shall  duly  express  his  satisfaction  with  it.  In 
the  latter  case,  the  contract  is  binding  at  once,  but  is  liable 
to  be  avoided  with  all  its  consequences  by  the  buyer  inti- 
mating his  rejection  of  the  thing  {(ijj.  w^ine)  on  testing  it. 

(iv)  Pactum  cUspUcentise  is  a  resolutive  condition,  annexed 
to  the  contract  by  the  buyer,  to  the  effect  that  he  shall  be 
at  liberty  to  rescind  it,  at  his  option,  by  returning  the  goods 
to  the  seller,  and  not  by  merely  intimating  his  dissatisfaction 
wath  them  (as  in  the  emptio  ad  gustum). 

209.  Distinguish  Locatlo  Conductlo  Eel,  Locatlo  Conductlo 
Operarum,  and  Locatlo  Conductlo  Ojjerls. 

What,  In  tJie  absence  of  express  agreement,  were  the  duties  of 
a  Conductor  and  a  Locator  Rel  ? 

Locatlo  Conductlo  Rel  was  the  letting  by  one  and  the 

hiring  by  another  of  a  corporeal  thing,  movable  or  immov- 
able, or  of  an  incorporeal  thing,  such  as  a  usufruct. 

Locatlo  Conductlo  Operarum  was  the  letting  by  one 
person  of  his  services  alone  to  another.  The  employee  was 
the  tocator,  the  employer  the  conductor. 

Locatlo  Conductlo  Operls  was  the  contract  by  which  one 
undertook  to  execute  some  work ;  in  this  case  the  person 
who  did  the  work  was  called  and  regarded  as  the  hirer 
{conductor)  of  the  job,  whilst  the  employer  was  the  locator 
or  letter  of  it. 

Duties  of  Locator. — (1)  To  deliver  the  thing  to  the 
condmtor ;  (2)  to  guarantee  him  against  eviction,  occurring 
by  any  fault  of  the  locator,  for  the  time  agreed ;  (3)  to 
"warrant  the  fitness  of  the  thing  for  the  purposes  for  which 
it  was  let ;  (4)  to  keep  the  property  in  necessary  repair 
for  the  purposes  of  enjoyment ;  (5)  to  permit  fixtures  to  be 
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removed,  provided  no  damage  be  done ;  (6)  to  compensate 
the  tenant  for  unexhausted  improvements. 

Duties  of  Conductor.— (1)  To  take  reasonable  care  of 
the  property ;  (2)  to  pay  the  rent  for  the  time  agreed  on  ; 
(3)  to  give  up  the  property  at  the  end  of  the  term. 

210.  ''Adeo  aulem  familiaritatem  aliquam  inter  se  habere 
videniur  emptio  et  venditio,  item  locatio  et  condudio,  ut  in  qui- 
husdam  causis  quseri  soleat  tdrum  emptio  et  venditio  contrahatur, 
an  locatio  et  condudio  "  (J.  III.  24.  3). 

Translate,  and  give  illustrations  of  cases  in  tvhich  differences 
of  opinion  existed  in  the  time  of  Gains. 

"The  contracts  of  buying  and  selhng  and  letting  and 
hiring  appear  to  have  so  close  a  relation  to  each  other  that 
in  certain  cases  questions  habitually  arise  as  to  whether  a  con- 
tract of  buying  and  seUing  or  of  letting  and  hiring  is  made." 

In  the  time  of  Gains  it  was  a  question  v^hether  Emphi/feusis 
should  be  classed  as  a  contract  of  sale  or  of  hiring.  The 
controversy  on  the  point  was  settled  by  the  Emperor  Zeno, 
who  decided  that  it  was  a  contract  sui  generis  and  distinct 
from  both  sale  and  hire,  with  special  incidents  (see  83). 

Also  in  the  case  of  gladiators  engaged  on  terms  that  a 
certain  sum  shall  be  paid  for  each  man  who  leaves  the  arena 
unharmed,  and  a  much  larger  sum  for  each  man  killed  or 
disabled,  there  was  a  question  whether  the  contract  was  sale 
or  hiring.  Gains  states  that  the  better  opinion  was  that  it 
was  a  sale  of  the  gladiators  slain  or  disabled  and  a  hiring  of 
those  who  emerged  safely  from  the  games. 

A  third  illustration  given  by  Gains  of  a  doubtful  case  is  the 
case  of  a  workman  making  articles,  e.g.  rings,  with  his  own 
materials.  The  view  taken  by  Cassius  was  that  it  was  a 
sale  of  the  material  and  a  hiring  of  the  labour  :  but  Gains 
remarks  that  the  opinion  of  most  jurists  was  that  it  was  a 
sale.     Tliis  was  the  view  subsequently  adopted  by  Justinian. 

211.  What  were  t/ie  reciprocal  obligations  of  landlord  and 
tenant  upon  tice  hire  of  a  farm  or  house? 
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Duties  of  Landlord. — (1)  To  deliver  possession  to  the 
tenant  and  to  allow  him  to  retain  the  premises  for  the  agreed 
time ;  wrongful  eviction  by  the  landlord  entitled  the  tenant  to 
compensation  ;  (2)  to  protect  the  tenant  from  eviction  by 
thii'd  parties ;  (3)  to  keep  the  place  fit  for  use ;  otherwise  the 
tenant  w^as  entitled  to  claim  a  reduction  of  the  rent ;  (4)  to 
warrant  the  fitness  of  the  premises  for  the  purpose  for  w^hich 
they  were  let ;  (5)  to  allow  the  removal  of  movables  and  even 
of  fixtures  placed  on  the  premises  by  the  tenant,  provided 
the  tenant  gave  security  against  damage  to  the  premises. 

Duties  of  Tenant. — (1)  To  pay  the  rent,  with  interest  on 
arrears.  The  tenant  might  be  evicted  if  the  rent  were  in 
arrear  for  two  years.  (2)  To  pay  the  rent  for  the  whole 
term.  (3)  To  exercise  due  care.  (4)  To  give  up  the  place  on 
the  expiration  of  the  term.    (5)  To  do  trifling  repairs. 

212.  A  grants  the  usufruct  of  a  farm  to  B.  C  hires  a  farm 
from  A  for  five  years.  Comimre  the  legal  position  of  B  and  C  in 
Roman  Law. 

B  (the  usufructuarius)  was  entitled  to  the  use  and  also 
to  the  fruits  of  the  farm  if  he  actually  gathered  them,  and 
to  the  produce  and  young  of  the  animals.  The  instruments 
of  husbandry  were  included  unless  the  contrary  were  stated. 
He  could  cut  stakes  for  his  \dnes,  etc.,  and  could  cut  under- 
growths  and  pollards ;  could  work  quarries,  mines  and  pits. 
He  could  not  alter  the  structural  character  of  .the  buildings, 
but  he  could  take  the  rents  if  the  property  were  not  already 
let  when  he  entered.  He  could  not  alienate  the  usufruct, 
though  in  later  law  he  might  allow  another  to  enjoy  it  in  his 
name.  He  was  bound  to  use  the  property  as  a  bonus  pater- 
familias ;  to  do  ordinary  and  moderate  repairs;  and  to  pay 
the  taxes.  The  owner  could  not  interfere  with  the  property 
whilst  the  usufructuarius  held  it.  The  usufructuariws  had 
a  servitude,  a  real  right  over  the  thing.  There  was  an  inter- 
dict for  protection  of  his  possession. 

C  (the  colonus)  was  bound  to  take  all  reasonable  care  of 
the  farm ;  to  pay  his  rent ;  to  give  up  possession  at  the  end 
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of  the  term ;  to  cultivate  the  farm  according  to  the  contract. 
A  was  bound  to  give  C  possession  of  the  farm  for  the  term 
agreed ;  to  pay  compensation  if  through  his  fault  C  were 
evicted,  or  to  allow  remission  of  rent  if  the  eviction  took 
place  through  the  action  of  another ;  to  keep  the  farm  in 
a  reasonably  fit  condition  for  the  purposes  for  which  it  was 
let ;  to  warrant  against  any  undisclosed  faults  likely  to  cause 
damage ;  to  allow  C  to  remove  any  things  brought  by  him 
on  to  the  farm  on  giving  security  to  make  good  any  damage 
to  the  farm  in  removing  them ;  and  to  compensate  for 
improvements.  The  conductor  had  only  a  personal  right 
arising  from  the  contract.  If  evicted,  he  had  only  an  action 
in  personam  for-  damages  for  breach  of  contract  against 
the  locator.  He  did  not  have  a  possessory  right  protected  by 
interdict. 

213.  How  did  Locatio  conductio  differ  from  Emphyteusis  ? 
How  was  the  liabiUtt/  of  a  lessee  of  a  house  affected  if  the  house 
ivas  accidentaUij  durnt  down  ?  What  were  the  remedies  of  the 
landlord  if  rent  ivas  in  arrear  ? 

Locatio  conductio  differed  from  Emphyteusis  in  the  following 
respects : — 

I.  Locatio  conductio  was  a  letting  for  a  fixed  period,  usually 
five  years ;  Emphyteusis  was  a  lease  in  perpetuity. 

II.  Locatio  conductio  gave  rise  to  rights  in  personam  only ; 
Emphyteusis  also  conferred  rights  in  rem. 

III.  The  conductor  did  not  have  "  possessio " ;  the  em- 
phyteuta  was  "  possessor  "  and  was  protected  by  interdict. 
Consequently,  if  the  conductor  were  evicted,  his  only  remedy 
was  to  sue  the  locator  for  damages;  but  if  the  emphyteuta 
were  evicted  he  could  recover  possession. 

IV.  The  conductor  was  entitled,  in  the  absence  of  agree- 
ment to  the  contrary,  to  a  remission  of  rent  in  certain  cases, 
e.g.  loss  or  damage  to  crops ;  the  emphyteuta  was  only 
released  from  liabihty  to  pay  the  quit-rent  by  the  total 
destruction  of  the  land. 

If   the   house   was   accidentally   burnt   down,  the   lessee 
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was   discharged   from   liability   to   pay   rent   after    the   fire 
(D.  19.  2.  30.  1). 

For  rent  in  arrear  the  landlord  had  the  actio  locati  to 
recover  the  arrears.  He  also  had  an  implied  hypothec  over 
all  things  brought  on  to  the  premises  for  use  {invecta  et  illata). 
If  there  was  great  delay  in  paying  the  rent,  he  could  evict 
the  tenant. 

214.  Define  Societas. 

Enumerate  and  distinguish  the  several  Ja'nds  of  ^partnership 
mentioned  hy  Justinian. 

^^  Si  Titins  et  Seius  inter  se  pacti  sunt,  id  ad  Titium  lucri 
duse  partes  pertineant,  damni  tertia,  ad  Seium  duse  jjartes  damni, 
lucri  tertia,  an  rata  deheat  haleri  convention  How  wets  this 
question  settled  ? 

Societas  was  a  contract  whereby  two  or  more  persons 
agreed  to  combine  their  property,  or  property  and  labour, 
with  the  object  of  sharing  amongst  themselves  the  gains. 

Five  kinds  of  partnership  are  mentioned  by  Justinian : — 

I.  Universoriim  honorum,  universal  partnership,  involving 
community  of  property  of  every  description ; 

II.  Universorum  quae  ex  qusestic  veniimt,  trade  or  business 
partnership,  partnership  in  all  things  acquired  through 
business  transactions ; 

III.  Negotiationis  aliciiius,  partnership  confined  to  a  par- 
ticular transaction,  e.g.  a  single  sale. 

IV.  Vectigalis,  for  the  purpose  of  farming  the  revenue,  a 
variety  of  III.,  but  governed  by  special  rules. 

V.  Rei  unius,  in  relation  to  a  single  thing,  i.e.  joint  owner- 
ship, when  arising  from  agreement. 

"  If  Titias  and  Seius  have  agreed  between  them  that  two- 
thirds  of  the  gain  and  one-third  of  the  loss  shall  fall  to  Titius, 
and  to  Seius  two-thirds  of  the  loss  and  one-third  of  the  gain, 
ought  this  agreement  to  be  held  valid  ?  " 

This  question  had  been  debated  by  the  ancient  jurists. 
Mucins  Scaevola  considered  such  an  agreement  inconsistent 
with  the  nature   of   a   partnership,   which,  in   his  opinion, 
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necessarily  involved  equality  between  the  partners.  Servius 
Sulpicius,  on  the  other  hand,  whose  opinion  prevailed,  held 
that  a  partnership  contract  might  be  valid  even  though  it 
provided  that  one  of  the  parties  should  share  in  the  profits 
without  being  liable  for  the  losses,  for  "  saepe  opera  pro 
pecunia  valet " :  the  services,  experience,  and  skill  of  a 
partner  may  be  so  important  to  the  joint  enterprise  as  to 
entitle  him  in  equity  to  a  better  position  than  the  other 
partners. 

215.  "  Partnership  is  the  relation  which  subsists  hettveen 
persons  wlw  have  a-greed  to  share  the  profits  of  a  business  carried 
on  by  all  or  any  of  them  on  behalf  of  them  all.''  Consider 
irhether  this  may  be  regarded  as  a  satisfactory  definition  of  the 
Roman  contract — "  societas."  Describe  the  relation  of  "  socii " 
to  one  another  and  mention  the  different  ways  in  ivhich  partner- 
ship may  terminate. 

The  definition  is  in  one  respect  too  narrow  to  represent 
adequately  the  Roman  sociMas,  for  it  confines  partnership  to 
the  sharing  of  the  profits  of  a  business,  whereas  the  Roman 
societas  extended  to  any  sharing  of  profits  or  losses  as  the 
result  of  an  agreement  betw^een  the  parties,  whether  for  the 
purpose  of  trade  or  business  or  otherwise,  and  included  cases 
of  co-ownership  where  it  arose  from  contract.  In  another 
respect  the  definition  is  too  wide,  as  it  implies  that  each 
partner  is  the  agent  of  the  other  partners  for  the  carrying  on 
of  the  partnership  business,  with  authority  to  bind  them  in 
transactions  within  the  scope  of  the  business.  This  was  not 
the  case  in  Roman  Law.  Each  partner  was  personally 
responsible  in  respect  of  any  transactions  entered  into  by 
him,  but  he  was  entitled  to  be  indemnified  by  the  other 
partners  against  any  claims  made  upon  him  in  respect  of 
such  transactions,  if  reasonable  and  proper  for  the  conduct 
of  the  partnership  business,  and  had  to  account  to  them  for 
any  profits  arising  therefrom. 

Where  there  was  an  express  agreement,  the  relations  of 
the  "  socii  "  to  each  other  would  be  governed  by  its  terms. 
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unless  such  terms  were  inconsistent  vvith  the  nature  of  the 
contract,  as,  for  instance,  an  agreement  by  which  a  partner 
should  bear  all  loss,  but  take  no  share  in  the  profit, 
which  was  called  a  leonina  societas,  and  was  void.  Each 
partner  was  bound  to  contribute  the  share  of  capital  or 
perform  the  services  provided  by  the  agreement,  to  account 
to  the  other  partners  for  all  acquisitions  made  in  the  course 
of  carrying  on  the  partnership  business,  and  to  show  ordinary 
diligence,  i.e.  the  diligence  he  observed  in  his  own  affairs 
{quanta  in  suis  rebus)  in  the  affairs  of  the  partnership.  On 
the  other  hand,  each  partner  could  claim  to  be  indemnified 
by  the  other  partner  in  respect  of  all  expenses  and  liabilities 
properly  incurred  on  account  of  the  partnership.  The  share 
of  a  partner  in  the  profit  and  loss  was  fixed  by  the  agree- 
ment, if  there  was  a  special  agreement.  If  the  share  of  the 
profits  was  fixed,  but  nothing  provided  as  to  loss,  the  partner 
bore  the  same  proportion  of  loss  as  he  had  in  the  profit.  In 
the  absence  of  special  agreement,  profits  and  losses  were 
divided  equally. 

In  universal  partnership,  each  partner  w^as  under  an 
obligation  to  bring  all  his  property  and  acquisitions  of  every 
description  into  the  common  stock;  in  fact,  they  became 
joint-property  by  virtue  of  the  contract. 

A  partnership  was  terminated — 

(i)  By  renunciation^  i.e.  by  the  expression  of  an  intention, 
by  one  or  more  of  the  partners,  to  put  an  end  to  the  partner- 
ship. But  the  retiring  partner  must  not  terminate  the 
partnership  at  a  time  obviously  inconvenient  to  the  other 
partners,  nor  7nald  fide  to  obtain  some  personal  advantage ; 
e.g.  in  the  case  of  a  partnership  totorum  bonorum,  if  a  partner 
retired  in  order  to  reap  the  sole  benefit  from  a  hereditas  or 
a  legacy  coming  to  him,  he  would  be  obliged  to  bring  into 
the  common  fund  the  profit  which  he  so  intended  fraudu- 
lently to  secure  for  himself. 

(ii)  By  the  death  of  one  of  the  partners.  This  dissolved 
the  contract  as  regards  all  the  partners  unless  there  was  an 
express  agreement  to  the  contrary.     A  partner's  share  did 
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not  pass  to  his  heir,  except  in  the  case  of  a  societas  vecti- 

galis,  which  differed  in  many  respects  from  an  ordinary 
partnership  and  was  more  in  the  nature  of  a  joint  stock 
company.  It  was  not  dissolved  by  the  death  of  one  of  the 
partners,  and  if  the  company  registered  the  share  of  the 
deceased  as  belonging  to  the  heir,  the  latter  became  a 
partner. 

(iii)  By  capitis  deminutio  maxima  or  media  of  a  partner  with 
the  resulting  confiscation  (puMicatio)  of  his  property, 

(iv)  By  insolvency  of  a  partner,  involving  cessio  hononmi 
or  venditio  bonorum. 

(v)  (Where  formed  for  one  transaction)  by  the  completion 
of  the  transaction. 

(vi)  (Where  formed  for  a  definite  time)  by  the  expiration 
of  the  term. 

216.  In  what  manner  did  the  position  of  a  partner  under 
Roman  Laiv  differ  from  that  of  a  partner  in  English  Laiv  ? 

In  respect  of  dealings  on  behalf  of  the  partnership  with 
third  parties,  Roman  Law  did  not  recognise  a  partner  as 
having  authority  to  bind  the  other  partners.  It  only  dealt 
with  partnership  so  far  as  the  relations  of  the  partners 
inter  se  were  concerned.  In  transactions  with  third  parties 
on  behalf  of  the  partnership,  only  the  partner  acting  acquired 
rights,  or  was  bound,  as  the  case  might  be ;  although  he 
could  claim  to  be  indemnified  by  his  co-partners  against 
liabilities  and  losses  properly  incurred,  and  was  obliged  to 
account  to  them  for  gains  made,  in  the  course  of  transacting 
the  partnership  business.  In  this  respect  Roman  Law 
differs  from  English  Law.  In  English  Law  every  partner 
is  the  implied  agent  of  the  partnership  within  the  scope 
of  the  partnership  business. 

217.  Give  an  account  of  the  contract  Mandatum.  Ts  itrighth/ 
classed  as  a  consensual  contract  ? 

Comment  on  tfiefolloiuing : — 

{a)  "  Mandcttum,  nisi  gratuitum  sit,  in  aliam  formam  negotii 
cadere"{J.  III.  26.  13).' 
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(b)  "  Recte  quoqim  mandatum  conlr actum,  si  dam  adhuc 
Integra  res  sit  revocatum  fiwrit,  evanescit'*'  {lb.  9). 

(c)  "  Is  qui  exsequitur  mandatum  non  debet  excedere  jines 
mandati "  {lb.  8). 

Mandatum  is  a  contract  in  which  one  party  {mandatarius) 
undertakes  to  do  something  for  another  {mandator)  gratuitousli/, 
and  the  latter  undertakes  to  indemnify  the  former  against 
loss  in  carrying  out  the  commission.  It  is  not  rightly  classed 
as  a  consensual  contract,  because  no  obligation  arises  until 
the  mandatarius  has  commenced  the  performance  of  the 
commission,  or  matters  have  gone  so  far  that  the  mandator 
has  no  reasonable  opportunity  of  appointing  some  one  else 
if  the  mandatarius  refuses  to  proceed.  Hence  the  contract 
does  not  become  binding  by  mere  consent,  for  the  mandatory 
may  renounce  up  to  such  time  as  allows  of  some  one  else 
being  appointed  in  his  place.  It  falls  midway  between  the 
real  and  the  consensual  contracts. 

The  contract  is  essentially  gratuitous.  "  Mandate,  unless 
it  is  gratuitous,  falls  into  another  category  of  business,"  i.e. 
the  transaction,  where  there  is  reward,  falls  under  locatio 
conduciio  operis,  or  locatio  condiictio  operarum. 

Mandate  may  be  of  five  varieties.  It  may  be  for  the 
benefit  of  (1)  the  mandcdor  alone,  (2)  both  parties,  (3)  a  third 
person  alone,  (4)  the  mandator  and  a  third  person,  (5)  the 
mandatarius  and  a  third  person,  but  not  for  the  benefit  of 
the  mandatarius  alone. 

The  mandatarius  is  bound  to  carry  out  his  instructions 
strictly.  "  He  who  executes  a  mandate  ought  not  to 
exceed  the  limits  thereof."  It  was  at  one  time  doubted 
whether,  if  he  purchased  property  at  a  higher  price  than 
he  was  authorised  by  his  instructions,  he  could  recover  the 
sum  he  was  authorised  to  expend.  The  Sabinians  were  of 
opinion  that  he  could  not  recover.  The  Proculians  allowed 
him  an  action  for  the  sum  authorised,  and  their  opinion  pre- 
vailed. He  is  bound  to  show^  the  care  of  a  bonus  'paterfamilias 
in  executing  the  mandate,  and  is  liable  for  levis  cidpa.     He 
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must  account  for  what  he  receives  to  the  mandator.  On 
the  other  hand,  the  mandator  is  bound  to  reimburse  the 
mandatarius  in  respect  of  all  expenses,  and  to  indemnify  him 
against  any  liabilities,  properly  incurred  in  carrying  out  the 
mandate. 

A  mandate  may  be  revoked  at  any  time  before  the  com- 
mission has  been  executed.  "  A  mandate  properly  con- 
stituted becomes  void  if  it  is  revoked  v^hile  matters  are  still 
entire,"  i.e.  before  anything  has  been  done  in  pursuance  of  it. 
It  may  also  be  renounced  by  the  mandatarius  under  like  con- 
ditions. In  either  case  neither  can  withdraw  in  such  a  way 
as  materially  to  prejudice  the  interests  of  the  other.  The 
death  of  either  party  also  terminates  the  contract,  except  as 
to  anything  done  in  ignorance  of  the  death  of  the  mandator 
by  the  mandatarius, 

218.  For  what  purposes  ims  the  contract  of  Mandatum 
employed  ? 

I.  For  the  purpose  of  agency.  Eoman  Law  did  not  allow 
a  person  to  be  represented  by  another  (other  than  a  slave 
or  a  person  in  his  potestas)  for  the  purpose  of  making  a 
contract  or  performing  other  legal  acts  governed  by  the  ins 
civde.  This  might,  however,  be  indirectly  effected  by  man- 
datum  ;  but  the  person  gratuitously  doing  the  act  was  obliged 
to  do  it  in  his  own  name,  and  was  personally  bound.  His 
protection  lay  in  the  duty  which  was  imposed  by  law^  on  the 
mandator,  to  indemnify  the  mandatarius. 

II.  To  create  suretyship,  mandatum  qualificatum,  e.r/.  where 
A  requested  B  to  lend  money  to  C.  The  law  implied  a 
promise  by  A  to  indemnify  B  against  loss,  so  that  a  contract 
of  suretyship  might  be  constituted  in  this  manner. 

III.  In  later  law,  to  transfer  the  benefit  of  a  debt  or  other 
obligation,  the  assignee  being  given  a  mandate  to  sue  in  the 
assignor's  name  {procurator  in  rem  suam). 

219.  What  were  Innominate  contracts  ?  To  ivhich  of  the  four 
classes  of  Roman  contracts  are  tlcey  analogous  ?  At  what  period 
ami  in  what  mode  do  they  appear  to  )iave  become  actionable  ? 

B.L.  P 


210  Law  relating  to  Obligations. 

Innominate  contracts  were  certain  agreements  which 
did  not  fall  within  any  of  the  ten  recognised  forms  of 
contract,  but  were  enforced  by  law  provided  that  one  of 
the  parties  had  done  all  that  he  agreed  to  do.  They  w^ere 
based  upon  part  performance,  and  were,  therefore,  closely 
allied  to  contracts  re.  They  fell  under  four  heads :  do  ut 
des ;  do  ut  facias  ;  facio  ut  des ;  facio  ut  facias.  Examples  ; 
A  agrees  to  plough  B's  field  on  condition  that  B  ploughs 
A's  field  in  return.  A  agrees  to  give  B  a  horse  in  exchange 
for  two  oxen.  If,  in  these  cases,  A  performs  his  part  of 
the  agreement,  he  can  claim  restitution  'or  damages  if  B 
refuses  counter-performance.  The  chief  specific  examples 
of  innominate  contracts  w^ere :  (1)  Permutatio,  exchange ; 
(2)  ^stimatum,  the  receipt  of  a  thing  valued  at  a  certain 
sum  under  the  condition  of  returning  it  or  paying  the  price  at 
which  it  was  valued ;  (3)  Precarium,  permissive  occupancy. 
These  contracts  were  enforced  by  the  actio  in  factum  prsescriptis 
verbis,  and,  where  the  performance  on  the  one  side  had 
involved  transfer  of  a  thing,  by  the  condiciio  causa  data  causa 
nan  secuta.  They  appear  to  have  become  enforceable  between 
the  time,  of  Augustus  and  the  end  of  the  classical  period  by 
the  gradual  extension  to  their  various  forms  of  the  actio  in 
factum  prsescriptis  verbis  (originally  introduced  by  Labeo  in 
the  time  of  Augustus)  and  the  application  of  the  condictio 
causa  dcda  causa  non  secuta  (originally  an  action  to  prevent 
the  unlawful  enrichment  of  the  defendant  who  had  obtained 
the  money  or  other  property  of  the  plaintiff  without  any 
legal  causa)  to  cases  of  receipt  of  property  under  a  contract 
(see  Girard,  pp.  582-590). 

220.  What  ivere  "  pacta  vestita  "  ?  Give  a  brief  description 
of  the  "  Constitutum  "  and  **  Eeceptum  Argentariorum." 

Pacta  vestita  (pacts  "  clothed "  with  an  action)  were 
certain  kinds  of  informal  agreements  which  in  the  later 
Eoman  Law  were  made  actionable — as  distinguished  from 
pacta  nuda,  agreements  which  were  not  enforceable  by  action, 
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but  gave  rise  to  a  natural  is  ohUgatlo  only,  and  merely  furnished 
matter  for  exception  or  defence. 
Of  these  there  were  three  kinds — 

I.  Pacta  adjecta,  which  were  collateral  agreements  added 
to  a  honse  fidei  transaction  at  the  time  it  was  made  {ex  con- 
tinenti),  and  which,  according  to  the  doctrine  developed  by 
the  classical  jurists,  were  enforceable  by  the  action  applicable 
to  the  principal  transaction  as  covered  by  the  hona  fides 
involved  in  such  transactions.  Thus,  if  in  a  contract  for  the 
sale  of  a  farm  the  purchaser  agreed  at  the  same  time  to  let 
the  farm  to  the  vendor  at  a  certain  rent,  this  agreement  could 
be  enforced  by  the  action  on  the  sale  (D.  18.  1.  75). 

II.  Pacts  made  actionable  by  the  Praetor's  Edict  (Pacta 
Praetoria).  Examples  of  these  were  Hypotlieca,  Constitidum, 
and  Receptum  Argentariorum. 

III.  Pacts  made  actionable  by  imperial  legislation  (Pacta 
legitima).  Such  were  a  promise  of  a  gift  [pactum  donationis) 
and  an  agreement  to  settle  a  dos  (pactum  de  dote  constitiienda). 

Constitutum. — This  was  an  informal  agreement  to  dis- 
charge an  existing  debt,  whether  of  one's  own  or  of  another 
person,  on  a  fixed  day,  and  enforceable  by  the  action  de 
pecunia  coast Uida.  This  action,  which  appears  to  have  been 
in  existence  in  Cicero's  time  (see  Pro  Quinctio,  5)  was  pro- 
bably introduced  by  the  Praetor  to  punish  breaches  of  faith 
rather  than  to  give  binding  force  to  an  informal  agreement. 
Its  object  probably  was  to  give  a  more  drastic  remedy,  by  an 
increase  in  the  amount  of  the  penal  sponsio,  against  a  debtor 
who  had  induced  the  creditor  to  give  him  time  by  promising 
to  pay  on  a  fixed  day,  and  then  had  broken  his  promise.  It 
was  originally  applicable  solely  to  cases  of  agreements  to 
pay  money  debts,  but  was  extended  in  the  period  of  the 
classical  jurists  to  agreements  relating  to  other  fungible 
things,  and  finally,  on  the  abolition  of  the  actio  recepticia  by 
Justinian  (J.  IV.  6.  8),  to  agreements  relating  to  all  kinds 
of  property.  A  constitutum  to  pay  a  debt  was  more  stringent 
than  the  ordinary  obligation  of  a  fidejussor.  The  latter  was 
released  by  any  extinction   of  the  principal    obligation.     A 
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constitutum  was  only  discharged  by  actual  payment  or  other 
satisfaction  of  the  creditor's  claim.  Moreover,  the  penal 
sponsio  in  the  action  de  constituto  was  one-half  the  amount  of 
the  claim,  instead  of  one-third  as  in  the  ordinary  condictio 
certi.     (This  penal  sponsio  was  abolished  by  Justinian.) 

Receptum  Argentariorum. — ^This  was  a  pact  by  which 
a  banker  undertook  to  discharge  an  obligation  of  one  of  his 
customers,  the  banker  having  effects  of  the  customer  in  his 
hands  or  expecting  in  the  ordinary  course  of  business  to 
have  such  effects  later  on.  It  was  enforced  by  an  action 
in  factum,  the  actio  recepticia.  It  was  not  restricted  to 
fungible  things,  but  might  relate  to  an  obligation  to  deliver 
other  things,  even  immovables.  In  this  respect  it  differed 
from  the  constitutum,  and  also,  unlike  the  latter,  it  admitted 
of  condicio  and  dies.  Moreover,  the  action,  unlike  the  action 
de  constituta  pecunia,  was  perpetual  and  not  limited  to  an 
annus  utilis.  Justinian  abolished  the  actio  recepticia,  but 
amended  the  rules  relating  to  the  actio  de  constituta  pecunia, 
so  as  to  extend  the  latter  to  all  cases  to  which  the  recepticia 
applied  and  to  include  its  special  advantages. 

Although  some  writers,  relying  on  a  passage  in  the  Code 
(IV.  18.  2.  pr.),  consider  thati  the  receptum  was  originally  a 
formal  contract  of  the  ius  civile,  having  its  appropriate 
formula  {soUemnibus  verbis  composita),  and  that  in  course  of 
time  the  forms  fell  into  disuse  and  were  replaced  by  a  simple 
pact,  it  is  probable  that  it  was  of  Praetorian  origin  and  arose 
from  the  recognition  of  mercantile  usage  in  the  later  Kepublic. 

221.  Trace  the  development  of  the  distinction  between  Sale  and 
Exchange  in  Roman  Law,  and  compare  these  contracts  in  the 
time  of  Justinian. 

Sale  having  developed  out  of  Exchange,  some  confusion 
as  to  the  legal  distinction  between  them  prevailed  for  a 
considerable  period. 

The  Sabinians  maintained  that  a  price  in  money  was  not 
essential  to  a  sale,  and  that  exchange  was  a  species  of  sale. 


Contracts.  213 

Their  object  was  to  bring  exchange  within  the  rules  and 
remedies  of  sale  and  prociu'e  its  recognition  as  a  consensual 
contract.  The  Proculians  contended  that  in  sale  the  thing 
sold  (inerx)  and  the  price  were  necessarily  distinct,  whereas 
in  exchange  of  one  thing  for  another,  you  cannot  tell  which 
performs  the  function  of  price  and  which  is  the  menc.  Caelius 
Sabinus  [temp.  Vespasian)  endeavoured  to  meet  this  objection 
by  showing  that  in  some  cases  of  exchange  the  distinction 
can  be  drawn,  e.g.  when  one  party  has  an  object  for  sale 
(rem  venalem  halens)  and  agrees  to  take  another  thing  by  way 
of  price.  In  such  case  the  Emperor  Gordian  (a.d.  238-244) 
allowed  an  action  analogous  to  the  actio  empti.  The  view 
of  Proculus,  that  to  constitute  a  sale  the  price  must  be  in 
money,  was  approved  by  Paulus  (D.  18.  1.  1.  1)  and  by  a 
rescript  of  Diocletian  and  Maximian  (a.d.  286-305),  and  was 
adopted  by  Justinian.  An  exception  was,  however,  allowed 
in  the  case  mentioned  above,  where  a  party  expressly  indicated 
his  goods  as  venales,  although  he  was  prepared  to  accept 
payment  in  things  other  than  nioney. 

The  points  of  difference  in  Eoman  Law  in  the  time  of 
Justinian  between  Sale  and  Exchange  were — 

(1)  Sale  was  a  consensual  contract ;  Exchange  an  in- 
nominate contract,  depending  for  its  force  on  performance 
by  one  party. 

An  agreement  to  sell  gave  rise  to  a  binding  obligation.  An 
agreement  to  exchange  did  not ;  it  was  a  mere  nudum  imdum 
until  one  party  had  performed  his  part. 

(2)  In  Sale  a  pm'chaser  could  not  rescind  the  contract 
because  the  vendor  had  in  fact  no  right  to  sell  the  subject- 
matter;  but  it  was  essential  to  Exchange  that  each  party 
should  vest  in  the  other  the  property  in  the  article  which 
he  conveyed. 

(3)  In  Sale  the  property  was,  as  a  rule,  at  the  risk  of  the 
purchaser  from  the  time  the  contract  was  concluded;  but 
not  so  in  Exchange. 

(4)  In  Exchange  the  property  passed  on  delivery,  and 
before  counter-performance  by  the  other  party ;  in  Sale  it 
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passed  only  if  in   addition  to  delivery  the  price  was  paid, 
unless  there  was  an  agreement  to  allow  credit. 

(5)  A  Sale  might  be  rescinded  on  the  ground  of  laesio 
enonnis  (see  206) ;  an  Exchange  could  not. 

(6)  The  legal  remedies  were  different.  Sale  was  enforced 
by  the  actions  empti  and  venditi;  Exchange  by  an  actio  in 
factum  prsescrlptis  verbis  or  by  condlctio  ccmsa  data  causa  non 
secuta.  A  seller  who  had  delivered  his  goods  on  credit  could 
not  claim  return  of  his  goods  in  default  of  payment ;  he  could 
only  sue  for  the  price.  But  the  party  who  had  delivered  a 
thing  in  pursuance  of  an  agreement  to  exchange  was  entitled, 
if  the  other  party  refused  to  carry  out  his  part  of  the  contract, 
to  obtain  restoration  of  his  thing  (or  its  value)  by  the  condictio 
causa  data  causa  non  secuta. 

222.  Titius  sold  a  slave,  Sticlms,  to  Msevius  for  twentij 
aurei,  and  agreed  to  deliver  the  slave  on  or  before  January 
1st.  At  the  time  of  the  agreement,  although  the  fact  was 
not  Jcnoivn  to  Titius  or  Msevius,  the  slave  suffered  from  a 
serious  illness,  which  terminated  fatally  before  January  \st. 
Can  Titius  sue  Msevius  for  the  price  ?  Would  you  give  the 
same  answer  if  the  question  ivere  in  all  points  the  same  except 
that  Msevius,  instead  of  paying  a  sum  of  money,  agreed  to  give 
something  in  exchange  ? 

Titius  can  sue  for  the  price,  because  the  risk  passed  to 
Maevius  immediately  the  contract  was  made. 

In  the  case  of  an  agreement  to  give  something  (other 
than  money)  in  exchange  for  the  slave  the  contract  would 
be  permutatio.  The  law  imposed  no  obhgation  in  ex- 
change until  one  party  had  performed  his  part.  Until, 
therefore,  Titius  had  delivered  the  slave  he  would  be 
unable  to  sue  Msevius  for  performance  of  his  part  of  the 
contract. 

223.  "  So  nearly  aldn^^  says  Justinian,  "  is  purchase  arul 
sale  to  letting  and  hiring,  that  in  some  cases  it  is  a,  question 
to  which  class  of  the  two  a  contract  belongs'''' ;  and  as  an 
instance  he  refers  to  the  contract  of  Emphyteusis. 
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Distinf/uish  Sale  from  Hire,  and  point  out  the  fmtvreH  in  which 
Emphyteusis  resembled  sale  and  hire  respectively,  and  give  a 
general  account  of  the  legal  position  of  a  j^erson  holding  land 
wider  this  contract. 

The  contract  of  hire  of  a  thing  {locatio  condudio  rei)  is 
the  agreement  whereby  one  person  grants  to  anotlier  for  a 
definite  period  the  use  and  fruits  of  a  thing  belonging  to  the 
former  in  return  for  a  rent  payable  periodically,  and  it  is 
distinguished  from  sale  in  that  the  person  letting  the  thing 
lias  no  intention  of  parting  permanently  with  his  possessory 
interest. 

In  the  case  of  locatio  conductio  operis  faciendl  one  man 
employed  another  at  a  fixed  remuneration  to  make  some- 
thing out  of  materials  belonging  to,  or  to  be  procured  by, 
the  employer.  When  the  person  engaged  also  supplied  the 
materials,  the  general  opinion  in  the  time  of  Gains  was  that 
this  amounted  to  a  Sale,  and  such  was  the  law  under 
Justinian.  English  law  is  the  same  on  this  point  (see 
Lee  V.  Griffin,  30  L.  J.  Q.  B.  252). 

Emphyteusis  resembled  Sale  in  that  the  emphyteuta 
obtained  permanent  possession  of  the  thing  (subject,  how- 
ever, to  forfeiture  if  the  quit-rent  was  not  paid  for  three 
years).  It  differed  from  Sale,  and  resembled  Hire  in  that 
an  annual  rent  was  payable.  The  emphyteuta  was  not  owner, 
as  he  would  have  been  had  the  contract  been  one  of 
sale.  Neither  was  he  a  hirer  merely,  for  he  had  rights 
in  rem  which  the  hirer  never  possessed.  He  had  posses- 
sion protected  by  interdict.  The  controversy  as  to  the 
nature  of  emphyteusis  was  settled  by  the  lex  Zenoniana, 
which  constituted  the  emphyteusis  a  distinct  contract  governed 
by  its  own  special  rules  (see  83). 

224.  Consider  ivliether  the  following  propositions  of  English 
Law  ivere  true  of  Roman  Law : 
{a)  "  The  contract  of  sale  of  persomd  chattels  is  also  a  con- 
veyance thereof" 
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{!))  "  77ie  paimee  has  a  right  to  sell  the  goods  paivned  on  non- 
payment of  the  deUy 

{(•)  "  Unless  otherivise  agreed,  the  goods  remain  at  the  seller  s 
risk  until  the  property  therein  is  transferred  to  the  huyer, 
hut  ivhen  the  property  therein  is  transferred  to  the  buyer 
the  goods  are  at  the  buyer's  risk  ivhether  delivery  has 
been  made  or  not'' 

{d)  *'  In  English  Laiv  a  lessee  ejected  by  a  trespasser  has  long 
been  able  to  sue  the  trespasser  for  recovery  of  possession." 

(a)  The  contract  of  sale  in  Eoman  Law  did  not  convey  the 
property.     It  only  created  a  right  in  personam  (see  204). 

(b)  The  pawnee  in  Eoman  Law,  prior  to  the  legislation  of 
Justinian,  had  no  right  of  sale  apart  from  express  agreement, 
and  a  sale  in  the  absence  of  such  agreement  would  have 
amounted  to  theft.  Justinian  enacted  that  the  creditor 
might  sell  on  default  being  made  for  two  years  after  notice 
to  repay. 

(c)  In  Eoman  Law,  as  a  general  rule,  the  risk  passed  to 
the  buyer  immediately  the  contract  of  sale  w^as  concluded, 
although  the  property  was  not  transferred  until  delivery  and 
payment  of  the  price  (unless  credit  were  given).  For  the 
exceptions,  see  204. 

(d)  In  Eoman  Law  the  lessee  {conductor  fundi)  had  only 
rights  in  personam  against  the  lessor  (locator).  He  could  not 
claim  to  recover  possession,  his  only  remedy  was  to  claim 
damages  for  eviction  from  the  lessor. 

225.  Hoiv  far  ivoidd  the  folloiving  propositions  of  the  English 
Law  of  Scde  of  Goods  apply  to  the  Roman  Laiv  ? — 
{a)  If  no  price  is  named,  a  fair  price  is  understood, 
{b)  Neither  buyer  nor  seller  has  any  remedy  merely  because 

the  price  is  excessive  or  inadequate, 
(c)  There  is  an  implied  condition  on  the  part  of  the  seller  that 

he  has  a  right  to  sell  the  goods, 
{d)  The  goods  remain  at.  the  seller  s  risk  until  the  property 

therein  is  transferred  to  the  buyer. 


Contracts.  217 

{(/)  Roman  law  knew  nothing  of  a  "  reasonable  price  " 
or  a  price  presumed  to  have  been  meant  but  not  expressed. 
No  obligation  arose  until  the  price  was  fixed. 

(b)  Generally,  parties  were  left  to  make  their  own  bargain 
as  to  price,  but  in  certain  circumstances  relief  w^as  given,  if 
the  price  was  gi'ossly  inadequate,  on  the  ground  of  Isesio 
enormis  (see  206). 

(c)  There  was  no  such  implied  condition  in  Roman  Law. 
The  seller  was  only  under  an  obligation  to  guarantee  quiet 
possession  (see  204). 

(d)  In  Roman  Law  the  risk  passed  to  the  buyer,  as  a 
general  rule,  immediately  the  contract  was  concluded.  For 
exceptions,  see  204. 

226.  Be  Villiers,  C.J.^  recently  asked  the  folloivlng  question 
ivlien  liearing  a  case  in  the  Supreme  Court  of  Cape  Colony  ;  ''  If 
a  feio  shillings  would  repair  the  defecty  is  the  actio  redhil)itoria 
maintainable  ?  Should  not  the  actio  quanti  minoris  have  been 
brought  ?  " 

Distinguish  these  actions^  saying  ivhat  you  know  of  their 
origin.  What  other  remedies  ivere  open  4n  Roman  Law  to  a 
defrauded  purchaser  ? 

These  actions  were  introduced  by  the  Cvrule  ^diles  to 
enforce  the  warranty  against  undisclosed  faults  w^hich  they 
implied  in  contracts  for  the  sale  of  slaves,  horses,  and  cattle 
in  the  Roman  markets,  over  w^hich  they  had  jurisdiction. 
The  implied  warranty  was  subsequently  extended,  in  the 
classical  period,  to  all  sales. 

The  actio  redhibitoria  was  available  only  within  six 
months  from  the  date  of  the  contract,  and  was  brought  when 
the  object  of  the  plaintiff  was  to  cancel  the  contract  and 
recover  the  purchase-money. 

The  actio  quanti  minoris  or  sestimatoria  was  available 
at  any  time  within  a  year,  and  enabled  the  plaintiff  to  recover 
compensation  in  respect  of  defects  not  disclosed  by  the 
seller. 

Besides  these  remedies   the  buyer   had   the   actio   empti 
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under  which  he  could  recover  the  price  if  evicted,  or  com- 
pensation for  any  hreach  of  the  contract.  Ho  had  also  the 
actio  e,c  stipulatu  to  enforce  any  stipulations  which  he  made 
to  secure  himself ;  in  later  days,  most  of  such  stipulations 
were  implied  by  custom. 

227.  Explain  the  legal  position  of  Msevius  in  each  of  the 
following  cases :  Msevius  agrees  to  let  Titius  have  the  use  of 
a  team  of  oxen  for  two  days  (I)  for  ivhatever  sum  may  he  fixed 
as  fair  and  reasonable ;  (2)  for  ivhatever  sum  may  he  fixed  as 
reasonable  hy  Seius ;  (3)  in  consideration  of  Titius  ^iromisimj 
to  lend  him  a  similar  team  next  iveeh ;  (4)  in  consideration  of 
six  flasks  of  winCi  which  Titius  gives  him  then  and  there. 

(1)  The  merces  or  hire-money  in  the  contract  locatio  conductio 
was  required  to  be  ascertained  and  fixed  either  by  the  parties 
or  some  agreed  third  person ;  consequently  in  this  case  there 
was  no  valid  contract ;  but  if  Msevius  did  in  fact  let  Titius 
have  the  team  as  promised,  he  would,  at  least  in  later  law^, 
have  an  actio  in  factum  prsescriptis  verbis  to  recover  damages 
under  the  innominate  contract  [facio  ut  des). 

(2)  This  would  be  a  valid  contract  of  letting  and  hiring  as 
soon  as  (but  not  until)  Seius  fixed  the  amount  to  be  paid. 

(3)  This  was  merely  nudum  pactum,  and  not  actionable  until 
Msevius  had  performed  his  part  of  the  agreement.  There 
would  then  be  an  innominate  contract  (facio  ut  facias),  which 
was  enforceable  by  an  actio  in  factum  2)fsescriptis  verbis  if 
Titius  refused  to  do  what  he  had  undertaken  to  do  in  return. 

(4)  Msevius  would  here  be  bound  to  perform  his  agreement 
(innominate  contract). 

228.  Stichus,  a  slave  belonging  to  Julius,  deposits  plate  tvith 
Seius.  Seius  gives  up  the  plate  to  Gains,  honestly  believing 
that  Gaius  is  the  owner  of  the  slave.  Can  Julius  sue  Seius  to 
recover  the  value  of  the  jflff'te  ?  Would  it  maJce  any  difference 
to  the  ansiver  if  Seius  made  a  charge  for  looking  after  the  plate? 

Being  gratuitous,  the  contract  was  depositum,  and  Seius 
would   not  be  liable,  having   acted   honestly.     If  a  charge 
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were  made,  the  contract  would  be  locatio  comJnctio,  and  Seius 
would  be  liable,  because  it  was  his  duty  to  give  up  the  thing 
to  the  owner,  and  to  show  exacta  diligentia  in  all  his  dealings 
with  it. 

229.  What  meaning  do  you  give  to  the  phrases  "  causa 
civilis  "  and  "  nudum  pactum  "  in  the  Roman  Laiv  of  contract  ? 

Pactum  meant  an  agreement  simply,  and  was  a  necessary 
ingredient  in  all  contracts.  It  was  the  genus  of  which 
contract  was  a  species.  A  pact,  of  itself,  was,  as  a  general 
rule,  not  enforceable  by  action.  Certain  conditions  must  be 
complied  with  in  order  to  create  a  contract,  i.e.  an  agree- 
ment enforceable  by  law.  These  conditions,  to  which  the 
term  causa  civilis  was  applied  as  being  required  by  the 
ius  civ  He  y  were  of  four  descriptions :  (1)  the  transfer  of 
ownership,  possession,  or  detention  of  a  thing,  or  other  act 
of  performance  by  one  party,  giving  rise  to  a  contract  re  or 
to  an  innominate  contract ;  (2)  the  expression  of  the  agree- 
ment in  a  special  form  of  words  by  formal  question  and 
answer,  constituting  a  contract  verbis;  (3)  the  written 
entry  of  a  debt  in  the  account  book  of  the  promisee 
{expensilatio)  or  a  written  acknowledgment  of  debt  (chiro- 
graphum,  syngraphse),  creating  a  contract  Utter  is ;  (4)  the 
fact  of  the  agreement  being  one  of  a  certain  class  of  constant 
occuiTence  in  business  transactions,  in  which  consent  of  the 
parties  was  held  sufficient  to  create  the  contract — contracts 
consensu. 

These  were  the  only  agreements  known  to  Eoman  Law  as 
"  contracts,"  but  subsequently  other  agreements  were  made 
actionable  by  the  Praetor  or  by  Imperial  enactment.  These 
were  termed  Pacta  vestita,  pacts  clothed  with  an  action, 
as  contradistinguislied  from  nnda  pactay  agreements  not 
enforceable  by  action,  which  only  gave  rise  to  a  naturcdis 
ohJigatio. 

230.  Speaking  generaUg,  a  formless  promise  is  not  actio?iahle 
in  English  Law  unless  supported  by  consideration.  Contrast 
tfi£  Roman  Law  with  this. 
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The  Eomans  never  evolved  any  general  principle  regarding 
contracts  corresponding  to  the  English  doctrine  of  valuahle 
consideration.  The  early  Eoman  Law,  like  the  early  English 
Law,  only  enforced  contracts  when  the  parties  had  complied 
with  certain  prescribed  forms.  Subsequently,  the  Praetor,  on 
principles  of  equity,  gave  legal  recognition  to  agreements 
where  there  had  been  delivery  of  some  thing  (re),  and  in  time 
extended  such  recognition  to  all  agreements  where  there  had 
been  performance  on  one  side.  A  further  step  was  taken 
when  the  mental  element  in  contract,  the  intentions  of  the 
parties,  was  recognised  in  certain  contracts  of  frequent 
occurrence,  viz.  the  consensual  contracts,  effect  being  given 
to  business  usage  (as  in  the  case  of  the  Law  Merchant  in 
England).  The  Eoman  Law  did  not  go  much  further  than 
this.  In  a  few  cases,  from  convenience  or  policy,  agreements 
were  made  actionable,  e.g.  hypothec,  pactum  de  constituto, 
etc.,  but  no  general  test  of  the  enforceability  of  agreements 
was  developed.  The  only  rule  that  can  be  laid  down  regard- 
ing Eoman  law  is  that  an  agreement  to  be  enforceable  must 
be  referable  to  some  causa  civiUs,  i.e.  must  be  made  with 
certain  forms  recognised  by  law,  or  executed  on  one  side,  or 
come  within  certain  descriptions  of  informal  agreements  to 
which  the  law  attached  an  actionable  obhgation. 

231.  How  far  would  you  modify  the  pro])osition  that  no  ius 
in  rem  could  he  acquired  in  Roman  Laiv  hy  mere  convention  ? 

In  Eoman  Law,  as  a  general  rule,  no  proprietary  right 
passed  by  mere  agreement  without  deliver^\  Traditionibus  et 
usucapionil)us  dominia  rerum  non  nudis  pactis  transfer untur 
(C.  2.  3.  20).  Agreement  gave  rise  only  to  an  obhgation,  and 
"  the  substance  of  obhgations  does  not  consist  in  transferring 
the  property  in  some  corporeal  thing  or  some  seTvitude  to  us, 
but  in  binding  another  to  us  to  transfer  something  or  do  some 
act  or  to  be  answerable  for  some  damage  "  {OUigationum 
substantia  non  in  eo  consistit^  ut  aliquid  corpus  nostrum  vel 
aliquam  servitutem  nostram  faciaty  sed  ut  alium  nobis  obstringat 
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ad  dandum  aliquid  vel  faciendum  vel  prsestandum — D.  44.  7.  3. 
pr.).  There  are,  however,  a  few  exceptions.  Societas 
totorum  bonorum  had  the  effect  of  converting  all  the 
property  of  the  several  partners  into  the  joint  property  of  the 
partnership.  By  the  pactum  hypothecae  a  right  in  rem 
could  he  created  in  favour  of  a  creditor  by  way  of  security, 
and  in  later  times  servitudes  giving  rights  in  rem  could  be 
created  by  pacts  and  stipulations  (see  Note  in  Moyle  to  II. 
3.4). 

232.  What,  if  any ^  special  legal  effects  were  connected  ivith  the 
reduction  to  ivriting  of  (1)  a  stipulation,  (2)  a  contract  of  scde, 
(3)  a  hypotheccdion  ? 

(1)  A  stipulation  reduced  to  writing — 

(«)  was  conclusively  presumed  to  have  been  made  in  the 

form  of  question  and  answer ; 
(Z»)  gave  rise  to  a  presumption  that  the  parties  were  present, 

the  burden  of  proof  being  thrown  on  the  person 

asserting  the  contrary. 

(2)  In  a  contract  for  sale,  where  it  had  been  agreed  that 
the  contract  should  be  expressed  in  wanting,  it  did  not  bind 
the  parties  until  so  expressed. 

(3)  By  a  constitution  of  Leo  (Cod.  8.  18.  11)  priority  was 
given  to  hypothecations  made  in  writing  by  an  instrument 
publice  confectum,  i.e.  before  a  magistrate  or  public  notary,  or 
witnessed  by  three  persons  of  good  reputation. 

233.  Illustrcde  from  the  Roman  Law  of  Contract  (a)  the 
primiple    of    Part    Performance,    (b)    the     use    of    Implied 

Warranties. 

(a)  The  principle  of  Part  Performance  is  illustrated  by  the 
contracts  re  and  the  innominate  contracts. 

(b)  Implied  Warranties  are  found  in  the  case  of  Sale  and 
Hire,  e.g.  the  warranty  against  secret  defects  (enforceable 
by  the  actions  redhibUoria  and  aestimatoriu),  and  the  warranty 
against  eviction. 
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234.  To  what  extent  did  the  Roman  Law  of  Contract  provide 
for  Aijency  ? 

Agency. — The  Roman  Law  recognised  no  real  agency  as 
we  understand  it,  where  the  agent  drops  out  and  the 
principals  only  are  bound.  The  nearest  approach  to  agency 
was  as  follows  :  1.  Persons  in  'potestate  could  acquire  for 
father  or  master.  2.  The  praetor  granted  an  action  (cidio 
quod  iussu)  where  a  person  in  2wtestate  had  contracted  with 
a  third  person  by  the  orders  of  the  master  or  father. 
3.  The  praetor  made  the  master  or  father  liable  upon  an 
implied  contract  where  a  contract  entered  into  by  a  son  or 
slave  was  for  the  benefit  of  the  estate  of  the  master  or 
father  [actio  in  rem  verso).  4.  The  contracts  made  by  the 
captain  of  a  ship  (exercitor)  or  the  manager  of  a  business 
(instiior)  bound  the  employer  ;  but  both  captain  and  manager 
were  also  personally  liable.  5.  In  later  Eoman  Law^  by  an 
extension  of  the  actio  institoria  (actio  quasi-institoria),  the 
liability  of  a  principal  on  a  contract  made  by  an  agent  within 
the  scope  of  his  authority  was  made  general ;  but  the  agent 
remained  personally  liable. 

235.  To  ivhat  extent  could  an  agent  hind  a  jjrincipcd  ly  a  con- 
tract of  sale  ?  Was  there  any  difference  according  as  the  agent 
was  or  teas  not  a  slave  of  the  principcd  ? 

Generally,  an  agent  could  not  bind  a  principal  in  contract. 
In  the  case  of  a  freeman  out  of  the  family,  he  could  be 
an  agent  to  bind  the  principal  in  two  cases  only  :  (ci)  if  he 
were  a  master  of  a  ship,  in  w^hich  case  he  bound  the  owner ; 
[h)  if  he  were  the  manager  of  a  shop  or  business  or  the  hke. 
In  later  Roman  Law  the  principal  could  be  made  Hable  on  a 
contract  made  by  any  duly  authorised  agent  by  the  actio 
quasi-institoria,  A  slave  could  not,  as  a  general  rule,  bind  the 
master  as  principal  in  a  contract  of  sale  because  the  contract 
created  liabilities  as  well  as  rights.  To  this  there  were  three 
exceptions  :  {a)  when  the  contract  was  entered  into  by  the 
slave  on  the  express  order  of  the  master  or  when  the  master 
ratified  a  contract  made  by  the  slave  ;  the  actio  quod  iussu 
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then  lay  against  the  master ;  {h)  when  the  slave  had  con- 
tracted so  as  to  benefit  the  master's  property,  the  actio  de  in 
rem  verso  lay ;  (c)  when  the  slave  was  master  of  a  ship  or 
manager  of  shop  or  business. 

236.  What  ivas  the  effect  of  a  contract  entered  into   hij  a 
tvoman,  slave,  pifpilhis,  minor ,  agent  ? 

Woman. — Dming  the  time  w^hen  women  were  under 
perpetual  tutelage,  they  required  the  auctoritas  of  the  tutor 
to  bind  themselves  in  any  transaction  governed  by  the 
strict  iifs  civile.  They  could,  however,  bind  themselves  with- 
out the  tutor's  intervention  in  transactions  inre  gentium,  and 
they  were  capable  of  ahenating  res  nee  mancipi  without  such 
authority.  When  the  perpetual  tutelage  of  women  was 
abohshed  they  became  capable  of  incurring  obligations.  But 
the  Sc.  Velhianum  (a.d.  46)  forbade  w^omen  to  bind  themselves 
for  the  liabilities  of  another  person. 

Slave. — A  slave  could  not  contract  for  himself.  An  agree- 
ment entered  into  by  or  with  him,  on  his  own  behalf,  gave 
rise  to  a  naturcdis  obligatio  only ;  he  could  not  sue  or  be  sued 
on  it.  But  a  slave  could  bind  his  peculium  by  his  contracts, 
and  the  master  w^as  liable  to  the  extent  of  the  slave's  j^eculiiim 
in  an  actio  de  2Jecidio,SiiteY  deducting  all  claims  he  might  have 
against  the  slave.  Slaves  might,  however,  contract  as  agents 
for  their  masters  (see  234-5). 

Pupil. — He  could  make  his  position  better,  but  not  worse, 
without  the  auctoritas  of  the  tutor.  He  could  acquire  rights, 
but  could  not  incur  liabilities  without  this  authority.  Hence, 
if  money  was  lent  to  him  without  the  tutor's  auctoritas  under 
a  mutuum,  the  money  so  lent  could  not  be  recovered  from  the 
pupil.  Payment  of  a  debt  to  the  pupil  did  not  extinguish  it, 
and  the  tutor  might  sue  for  the  debt,  but  the  debtor  might 
set  up  a  plea  of  fraud ;  and  so  far  as  the  pupil  still  had  the 
money  in  his  possession  the  debt  was  cancelled,  otherwise 
the  debtor  had  to  pay  again.  So  in  such  contracts  as  sale 
and  hire,  the  other  party  was  bound,  ))ut  not  so  the  pupil, 
but  tlie  prajtor  in  the  exercise  of  his  equitable  jurisdiction 
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would  not  allow  a  pupil  to  keep  the  benefit  of  a  bargain 
without  paying  for  it. 

Minors.— See  237. 

Agent. — In  every  case  the  agent  himself  would  be  liable 
personally,  and  the  principal  would  only  be  responsible  in 
certain  cases,  for  which  see  234-5. 

237.  Under  what  disabilities  did  persons  under  tiventy-five 
years  of  age  suffer  as  regards  the  making  of  contracts  ? 

Contracts  of  Adolescentes.  —If  the  minor  had  a  curator, 
his  consent  was  necessary,  and  when  given,  the  contract 
was  vahd.  When  the  minor  had  no  curator,  he  might  make 
a  contract  w^hich  would  be  binding  on  both  parties,  but  if 
the  minor  could  show  that  the  contract  was  detrimental  to 
his  interests  the  praetor  would  protect  him  by  annulling  the 
contract  and  restoring  him  to  his  former  position  {restitutio  in 
integrum). 

238.  What  is  the  position  of  a  person  to  ivhom  a  pupillus, 
ivithout  the  authority  of  his  tutor,  has  (a)  sold  a  horse  ;  {b)  len 
money ;  (c)  given  a  receipt  for  a  debt ;  (d)  paid  a  debt  ? 

The  general  principle  was  that  the  pupil  could  make  his 
condition  better  but  not  worse,  without  the  authority  of  the 
tutor.  {(i)  The  pupil  could  not  make  the  purchaser  the 
owner  of  the  horse,  and  could  claim  it  back  ;  the  praetor 
would,  however,  not  let  him  do  this  without  returning  the 
money.  {Ij)  The  money  could  be  recovered ;  if  the  con- 
tracting party  had  been  guilty  of  mala  fides  he  might  be 
compelled  to  pay  damages  by  way  of  compensation,  (r)  The 
debt  was  not  extinguished,  but  the  pupil  kept  the  money ; 
the  debtor,  if  sued,  could  plead  dolus  malus,  and  might  be 
credited  with  so  much  of  the  money  paid  as  the  pupil 
actually  had  in  his  possession,  {d)  The  money  could  be 
recovered,  but  the  praetor  protected  a  bona  fide  creditor  by 
allowing  him  to  set  off  his  debt  against  the  claim. 

239.  Could  a  Paterfamilias  be  sued,  at  any  period  of  Roman 
Law,  on  a  contract  entered  into  by  his  Filiusfamilias  ? 
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What  is  meant  b//  saying  that  the  Romans  never  developed  a 
perfect  law  of  Agency  in  Contract  ?  Hoiv  far  did  the  Roman 
Law  ever  go  in  that  direction  ? 

A  Paterfamilias  was  not  liable  under  the  ancient  ius  civile 
on  contracts  made  by  a  filiusfamilias.  The  Praetors,  how- 
ever, gradually  introduced  a  series  of  actions  by  which  the 
2Miterfamilias  might  be  held  wholly  or  partially  responsible 
on  such  contracts.  Where  the  son  acted  by  the  express 
orders  of  the  father,  the  latter  could  be  made  liable  to  the 
full  extent  in  an  action  (1)  Quod  iussu.  So  also,  where 
the  son  had  acted  as  master  of  a  ship  or  manager  of  a 
business  with  the  father's  knowledge  and  consent,  the 
actions  (2)  exercitoria  or  (3)  institoria  could  be  brought 
against  the  father.  Further,  where  the  son  had  traded 
with  his  peculium,'  the  father  could  be  made  liable  to  the 
extent  of  the  2^6culium,  and  also  for  any  benefit  accruing  to 
his  estate,  by  the  action  (4)  de  peculio  and  (5)  in  rem 
verso,  subject  to  a  right  to  deduct  any  claims  he  had 
against  the  son.  Another  action  available  against  the  father 
in  respect  of  the  peculium  was  (6)  the  actio  tributoria, 
by  which  the  father  might  be  required  to  distribute  the 
peculium  ratably  between  himself  and  other  creditors 
according  to  the  respective  amounts  of  his  own  and  their 
claims. 

In  Roman  Law  the  agent  was  always  personally  liable 
on  contracts  made  by  him ;  and  although,  in  its  later 
developments,  the  principal  could  also  be  sued,  the  law 
never  reached  the  point  attained  l^y  modern  systems,  which 
exempt  from  liability  a  person  who  contracts  as  agent 
for  a  known  principal  and  who  does  not  pledge  his  own 
credit. 

The  nearest  approach  to  a  proper  recognition  of  agency, 
made  in  Roman  Law  was  tlie  extension  of  the  actio  insti- 
toria to  all  cases  of  agency  (actio  quasi-institoria),  so  that 
a  principal  might  be  made  liable  on  all  contracts  made  by  an 
agent  within  the  general  scope  of  his  authority. 

R.L.  Q 
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240.  W/((U  was  Diligentia  ?  WfuU  ileyrees  of  dilujence  were 
recofin  iacd  ? 

JJiscuss  the  tlteonj  of  Culpa  in  rehUion  to  the  law  of 
Contract. 

Diligentia  was  the  care  which  a  contracting  party  was 
required  to  show  in  the  treatment  of  the  matter  or  property 
entrusted  to  him.  It  was  of  two  kinds: — (1)  Exacta  diJi- 
(jentia  or  the  care  of  a  hoaus  j^dterfamilias^  being  the  care  of 
a  prudent  man  of  business ;  (2)  Ordinary  diligence,  or  the 
care  which  a  man  of  average  discretion  usually  bestowed 
on  his  own  affairs. 

The  different  standards  of  cidpa  may  be  reduced  to  three : 
(1)  Cidjia  lata,  egregious  fault,  amounting  almost  to  dolus, 
i.n.  the  fault  that  no  one  of  intelligence  would  have  com- 
mitted; (2)  Cul2)a  levis  in  abstracto,  the  fault  that  a  Iwntts 
paterfamilias  would  not  commit,  i.e.  failure  to  use  exacta 
ddigentia ;  (3)  Culpa  lens  in  concrefo,  when  the  person  negli- 
gent did  not  take  the  care  that  an  average  man  ought  to 
show  in  his  own  affairs,  i.e.  failure  to  use  ordinary  diligence. 

Liability  for  Culpa  in  Contract. — A  person  was  liable 
for  culjKi  levis  in  abstracto,  i.e.  had  to  show  exacta  diligentia  : 
(ft)  when  the  contract  was  exclusively  for  his  benefit,  e.g.  the 
commodatarius ;  {b)  when  the  contract  was  for  the  mutual 
benefit  of  both  parties,  e.g.  pledgee,  seller  and  buyer,  letter 
and  hirer ;  [the  obligation  in  the  case  of  partners  being  only 
to  use  ordinary  diligence  {quanta  in  suis  rebus)  was  an  excep- 
tion to  this] ;  {c)  when  he  voluntarily  undertook  a  trust,  e.g, 
the  mandatarius  and  the  negotiorum  gestor. 

A  person  was  liable  for  cidpa  levis  in  concreto,  i.e.  had  to 
show  ordinary  diligence :  [a)  where  the  contract  was  solely 
for  the  benefit  of  the  other  contracting  party,  e.g.  the  dcposi- 
tarius ;  [b)  where  both  parties  had  a  common  interest,  e.g. 
partners ;  (c)  where  the  duties  were  imposed  by  law,  e.g,  the 
tutor  or  curator.  ^ 

241.  Define  Vis,  Metus,  Dolus,  and  explain  tJieir  effect  on  the 
validity  of  a  contract. 
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Yis,  or  violence,  was  the  actual  exercise  of  superior  force 
in  order  to  compel  a  party  to  enter  into  a  contract.  Metus, 
or  intimidation,  was  a  threat  of  immediate  evil  which  forces 
a  party  to  contract.  If  either  of  these  amounted  to  an 
illegal  act  it  made  the  contract  void,  otherwise  the  contract 
was  voidable  only.  It  did  not  matter  from  whom  the 
violence  or  intimidation  came.  Dolus,  fraud  or  deceit, 
was  any  deception  which  made  it  inequitable  to  enforce 
the  contract.  To  make  the  contract  voidable,  it  must  be 
imputable  to  the  other  party  to  the  contract,  and  not  to 
a  stranger.  Dolus  might  consist  of  a  suggestio  falsi  or  a 
suppressio  veri, 

242.  Explain  the  effect  of  Mistake  in  relation  to  contracts  in 
Roman  Law. 

Mistake,  as  such,  had  no  effect  except  where  it  was  of 
such  a  kind  as  to  exclude  the  hypothesis  of  real  consent. 
Thus  the  contract  was  void — 

(i)  If  the  parties  were  entirely  mistaken  as  to  the  nature 
of  the  transaction.  For  example,  if  A  thinks  he  is  taking  a 
thing  from  B  on  hire,  and  B  thinks  he  is  selling  it  to  A. 

(ii)  If  the  parties  were  thinking  of  entirely  different 
objects ;  e.g.  if  A  purports  to  sell  a  slave  to  B,  and  A  is 
thinking  of  one  slave,  named  Stichus,  and  B  of  another 
slave,  named  Pamphilus  (error  in  corpore). 

(iii)  If  the  subject-matter  of  the  contract  had  ceased  to 
exist  at  the  time  of  the  contract,  unknown  to  both  parties. 

(iv)  If  there  was  a  material  mistake  as  to  the  person  with 
w^hom  the  contract  was  intended  to  be  made,  e.g.  where  A 
purports  to  contract  with  B,  thinking  he  is  C. 

If  there  was  no  mistake  as  to  the  main  object  of  the 
contract,  but  there  was  a  mistake  as  to  some  incident  or 
accessory,  the  general  rule  was  that  the  contract  stood. 

A  mistaken  motive  for  entering  into  a  contract  did  not 
affect  the  validity  of  the  contract. 

The  foregoing  rules  were  of  general  application.  With 
regard  to  contracts  of  Sale  in  particular — 
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(i)  A  mistake  of  either  party  as  to  the  price  made  the 
contract  void,  if  tlie  mistake  was  not  due  to  want  of 
ordinary  care. 

(ii)  If  there  was  a  mistake  in  the  material  or  as  to  the 
quahties  or  properties  which  the  buyer  supposed  to  exist, 
then  the  mistake  was  deemed  essential  and  avoided  the  con- 
tract only  if,  according  to  commercial  usage  in  relation  to 
the  subject-matter,  the  absence  of  the  quality  or  material 
wrongly  supposed  to  exist  placed  the  thing  in  a  different 
category  of  merchandise  from  that  in  which  it  would  have 
been  placed  if  it  had  really  possessed  such  quality  or  had 
been  of  the  material  expected,  e.g.  if  A  thinks  he  is  buying  a 
gold  vase  from  B  and  it  turns  out  to  be  made  of  bronze. 

(iii)  If  the  parties  were  thinking  of  different  quantities 
and  the  seller  intended  to  sell  a  less  quantity  than  the  buyer 
thought  he  was  buying,  the  contract  vv^as  void.  In  the 
converse  case,  it  held  good  for  the  smaller  of  the  two 
quantities  (D.  19.  2.  52).  If  there  was  mistake  in  stating 
the  bulk  when  the  price  depended  on  the  bulk,  it  was  a 
subject  for  compensation  (D.  18.  1.  40.  2).  If,  however,  a 
person  buys  a  thing  as  a  whole,  and  the  price  is  to  be  paid 
for  it  as  a  whole,  a  mistake  as  to  its  bulk  or  extent  is 
immaterial. 

243.  Hoiv  did  Mora  affect  the  liabilities  of  the  parties  to  a 
contract?    Explain  the  maxim,  " Dies  interpellat pro  homine,^' 

Mora,  i.e.  delay  or  default,  was  the  term  used  by  Eoman 
jurists  to  signify  that  a  person  who  was  bound  by  an  obHga- 
tion  was  a  defaulter  in  respect  of  the  performance  of  his 
obligation.  Generally  speaking,  a  contracting  party  was 
not  considered  to  be  in  default  until  demand  had  been  made 
for  performance.  But  demand  was  not  required  (1)  when  a 
time  was  fixed  for  performance  by  the  contract  itself,  in 
which  case  the  maxim  Dies  interpellat  pro  homine,  i.e. 
"  the  day  demands  in  place  of  the  creditor,"  apphed  ;  (2)  when 
the  contracting  party  was  a  minor.  A  party  was  not  in  mora 
if  there  was  a  bond  fide  dispute  as  to  his  obhgation,  nor  if  he 
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had  an  equitable  ground  of  justification  for  his  default,  e.g. 
impossibility  of  performance  without  culpa  on  his  part. 

The  effect  of  mora  on  the  debtor's  part  was  (1)  to  throw 
on  him  the  risk  of  any  loss  arising  from  the  deterioration  or 
destruction  of  the  subject-matter,  even  though  due  to 
accident ; 

(2)  in  the  case  of  house  fidei  transactions,  to  make  him 
liable  for  interest,  fruits,  and  any  other  advantage  which 
would  have  accrued  to  the  creditor  by  due  performance  of 
the  obligation  ; 

(3)  in  bilateral  obligations  to  discharge  the  other  contract- 
ing party  from  liability  if  he  chose  to  treat  the  contract  as  at 
an  end. 

The  effect  of  mora  on  the  creditor's  part  was  (1)  to  throw 
on  him  the  risk  of  any  loss  occurring  to  the  subject-matter 
of  the  obhgation  unless  due  to  culpa  lata  of  the  debtor ;  (2)  to 
render  him  hable  to  compensate  the  debtor  for  any  loss  which 
his  refusal  to  accept  performance  entailed  (see  Note  to  J.  III. 
19.  26.  in  Moyle). 

244.  Examine  the  nature  of  the  distinction  to  de  drawn 
between  Correalitij  and  Solidarity  in  contracts. 

According  to  some  writers  {e.g.  Poste  and  Moyle),  a  dis- 
tinction is  to  be  taken  in  joint  obhgation  between  correality 
and  solidarity.  The  term  *'  correality "  is  applied  when 
there  is  one  principal  obligation  and  the  other  joint  obligations 
are  dependent  on  or  accessory  to  it,  as  in  the  case  of 
Fideiicssio  ;  there  is  no  right  of  contribution  between  the 
parties ;  and  all  the  obligations  are  extinguished  by  litis 
contestatio  in  an  action  against  one  of  the  joint  obligors. 
"  Solidarity,"  on  the  other  hand,  applies  when  there  are 
distinct  obligations,  but  all  with  reference  to  the  same  subject- 
matter  ;  the  parties  are  liable  to  contribute  ;  and  the  obliga- 
tions are  only  discharged  by  performance.  The  distinction 
was  not  taken  by  the  Koman  lawyers  and  does  not  appear  to 
be  tenable.  Even  in  the  case  of  fideiussio  the  obligations 
were  distinct,  as  they  could  be  made  at  different  times,  and 
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one  surety  could  be  bound  conditionally  and  another  uncon- 
ditionally. Further,  the  extinction  of  the  obligations  by 
litis  contestatio  was  an  incident,  not  of  joint  obhgation,  but  of 
one  form  in  which  it  was  contracted,  viz.  the  stipulatio. 

245.  Classify  the  modes  in  which  Intercessio  could  taJce  jjlace, 
and  cite  the  most  important  Jaws  dealing  with  the  subject. 

Intercessio  was  a  general  term  used  in  Eoman  Law  to 
indicate  the  substitution  or  addition  of  a  new  debtor.  It  was 
either  (1)  Privative  or  (2)  Cumulative. 

(1)  Privative  Intercessio  was  the  substitution  of  one  obliga- 
tion for  another,  e.g.  by  Expromission  the  substitution  of  one 
person  as  debtor  in  place  of  another  who  was  discharged. 

(2)  Cumulative  Intercessio  was  the  addition  of  an  obligation 
to  an  existing  obligation,  e.g.  the  various  forms  of  suretyship. 

The  most  important  laws  dealing  with  the  subject  were 
the  Lex  Furia  de  Sponsu,  the  Lex  Apideia,  the  Lex  Cornelia, 
the  Lex  Puililia,  and  the  Sc.  Velleianum.     See  Appendix. 

246.  To  ivhat  extent,  and  hy  what  methods,  could  the  benefit  of 
an  obligation  be  transferred? 

Transfer   of  Obligations.— («)  Eoman  Law  did  not  at 

first  recognise  the  transfer  of  obligations  apart  from  an 
absolute  novatio ;  which  was  not  in  fact  a  transfer,  but  the 
substitution  of  a  new  agreement,  [b)  The  nearest  approach 
to  a  transfer  took  place  when  the  assignee  was  allowed  to 
sue  as  proxy  (procurcdor  in  rem  suam).  The  action  was 
brought  in  the  name  of  the  principal,  but  the  judgment  was 
for  the  procurator.  The  formula  would  run  :  "  If  the  debtor 
owes  Titius  the  sum  of  ten  aurei,  let  him  be  condemned  to 
pay  Gains  (the  procurator)."  Until  the  litis  contestcdio  (the 
close  of  the  pleadings)  the  procurcdor  had  no  personal  right 
and  his  agency  might  be  revoked,  (c)  Subsequently,  the 
mandate  of  the  procurator  was  made  irrevocable  as  soon 
as  he  had  given  notice  to  the  debtor.  By  such  notice  he 
had  a  right  to  stand  in  the  position  of  creditor  and  to  be 
paid.     There  was  not,  however,  an  assignment  of  the  claim 
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— the  procurator  was  not  in  fact  the  creditor,  but  he  had  a 
right  to  payment  as  if  he  were,  (d)  Finally,  by  legislation 
between  the  time  of  Antoninus  Pius  and  that  of  Diocletian, 
legal  effect  was  given  to  any  assignment,  w^hether  by  sale, 
donatio,  or  other  method,  where  there  was  an  intention  to 
transfer  the  obligation.  The  assignee  became  the  creditor, 
subject  to  all  equities  ;  the  debtor  was  bound  to  pay  him 
alone  after  notice  of  the  assignment,  and  the  assignee  had  a 
utilis  actio  in  his  own  name.  The  Lex  Anastasiana  restrained 
an  assignee  from  recovering  from  the  debtor  more  than  he 
had  paid  for  the  assignment  of  the  debt. 

247.  Translate  and  explain  : 

"  OUigationes  quoquo  mode  contractse  nihil  eorum  recipiimt. 
Nam  quod  mihi  ah  aliquo  deletur,  id  si  velim  tihi  deberi,  nullo 
eorum  modo  qnihus  res  corporales  ad  alium  transferimtur  id 
efficere possum''  (G.  II.  38). 

"  Obligations  in  whatever  manner  contracted  are  not 
capable  of  transfer  by  any  of  these  (foregoing)  methods. 
For  if  I  wish  to  transfer  to  you  a  debt  which  is  owing  to  me 
by  some  one,  I  cannot  accomplish  this  by  any  of  the  modes 
in  which  corporeal  things  are  transferred  to  another." 

In  early  Roman  Law  an  obligation  was  regarded  as  strictly 
personal.  The  parties  to  it  alone  were  bound,  and  the  rights 
and  liabilities  arising  from  it  could  not  be  directly  transferred. 
The  only  method  by  which  the  benefit  of  or  the  liability 
arising  from  an  obligation  could  be  transferred  was  by  the 
process  of  Novatio,  i.e.  by  discharge  of  the  liabilities  under 
the  original  contract  by  formal  release,  and  the  formation  of 
a  new  contract  to  which  the  person  to  whom  it  was  desired 
to  transfer  the  benefit  or  the  liability,  as  the  case  might  be, 
was  a  party.  This  was  the  only  way  in  which  the  burden  of 
an  obligation  could  be  transferred  at  any  time ;  but,  in  later 
Roman  law,  the  benefit  of  an  obligation  could  be  assigned  by 
giving  a  mandate  to  the  transferee  to  sue  in  the  original 
creditor's  name,  whereby  the  transferee  was  said  to  become 
procurator  in  rem  suam.     Finally,  by  legislation   about 
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the  time  of  the  Antonines,  the  transferee  was  enabled  to  sue 
directly  in  his  own  name. 

248.  Specify  the  different  ways  in  which  an  ohligation  could 
he  altered,  transferred,  or  dissolved. 

Extinction,  etc.,  of  Obligations. — (1)  By  payment  or 
performance  (solutio),  either  of  the  thing  due,  or,  with  the 
consent  of  the  creditor,  of  anything  in  the  place  of  what  was 
due.  (2)  By  release.  A  contract  might  be  released  in  the 
same  way  in  which  it  was  created.  Aquilius  Gallus,  the 
colleague  of  Cicero  in  the  Praetorship  (b.c.  66),  invented  a 
form  by  which  any  and  all  contracts  and  other  obligations 
might  be  converted  into  a  verbal  contract,  and  then  that 
contract  dissolved  by  acceptiJatio,  which  was  the  form  of 
words  used  to  extinguish  a  verbal  contract  (see  250). 
(3)  By  noYatio.  This  was  the  dissolution  of  one  obliga- 
tion by  the  making  of  another.  This  was  done  in  three 
ways :  {a)  by  the  same  parties  making  a  new  contract 
containing  the  same  terms,  either  by  a  stipulatio  or  a  contract 
Utter  is ;  (h)  by  substituting  a  new  creditor  ;  (c)  by  substituting 
a  new  debtor.  Justinian  required  that  whenever  novation 
was  intended,  the  contracting  parties  must  expressly  state 
that  the  new  contract  was  to  extinguish  the  former  one. 
Prior  to  Justinian,  litis  contestatio  (close  of  the  pleadings) 
in  an  action  on  the  contract  operated  as  a  novatio  in  some 
cases.  (4)  By  merger.  When  the  same  person  acquired  the 
rights  of  both  creditor  and  debtor. 

249.  What  was  meant  hy  the  extinction  of  contract  ope 
exceptionis  ? 

To  an  action  on  a  contract  the  defendant  might  plead 
certain  defences  (exceptiones)  which,  if  established,  would  in 
effect  release  him  from  his  obligations  under  the  contract. 
Thus,  he  might  plead  to  an  action  on  a  stipulation  that 
the  money  consideration  had  never  been  handed  over 
(exceptio  pecunise  non  numeratse) ;  again,  he  might  plead  an 
agreement  that  the  debt  was  not  to  be   demanded  of   him 
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{exceptio  padi  convenii) ;  or  that  the  circumstances  were 
such  as  to  make  it  inequitahle  that  the  plaintiff  should 
succeed  [excpptio  doll  mali) ;  or  that  the  matter  in  dispute  was 
res  judicata.  In  all  these  cases  the  contract  was  not  denied, 
but  as  it  could  not  be  enforced,  it  was  to  all  intents  and 
purposes  extinguished. 

250.  ""A  sUpidaUon  has  teen  invented^  commonly  called 
AqidUan,  hj  tvhich  an  ohlkfation  of  any  kind  lohatever  can 
he  clothed  in  stipulation  form,  and  then  extinguished  hy 
acceptilation  ;  for  hy  this  process  any  Jcind  of  ohligation  can 
he  novated  "  (J.  III.  29.  2).  Explain  fidly.  Reproduce  the 
form  of  this  stipidation  as  nearly  as  you  can. 

Are  there  any  rights  to  payment  of  money  which  are  not 
covered  hy  the  stipulation  as  set  forth  in  the  Institutes  ?  Con- 
sider  the  question  ivhether  this  process  was  confined  in  application 
to  cases  of  ahsolute  discharge  of  ohligation  or  was  cdso  applied  to 
simple  novation. 

The  Aquilian  stipulation  w^as  a  method  of  transforming 
by  novation  all  kinds  of  obligations,  however  incurred,  into 
one  general  stipulation,  and  thus  enabling  the  creditor  to 
discharge  the  debtor  by  a  formal  acceptilatio.  First,  the 
creditor  stipulated  with  the  debtor  to  the  following  effect  : 
"  Whatever  you  are,  or  shall  be,  or  may  be  bound  from  any 
cause  to  do,  or  give,  for,  or  to  me,  whether  nov/  or  at  some 
future  day;, and  for  whatever  I  may  have  an  actio ,  or  petition 
or  persecidio,  against  you ;  and  whatever  you  have,  hold,  or 
possess  belonging  to  me ;  or  whatever  of  mine  you  have 
parted  with  through  your  own  fraud  or  fault ;  whatever  may 
be  the  value  of  all  these  things,  do  you,  the  debtor,  promise 
to  give  to  me  ?  "  The  debtor  replied  in  the  affirmative.  This 
constituted  the  stipulation  in  which  all  the  other  obligations 
merged  by  novatio.  If  it  was  desired  to  give  a  formal 
release  from  liability,  the  debtor  in  his  turn  queried :  **  All 
that  I  have  to-day  promised  you  by  the  Aquilian  stipulation, 
do  you,  the  creditor,  acknowledge  it  as  received?"  The 
creditor  replied,  "  I  acknowledge  it  to  have  been  received  " 
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(habeo  acceptimique  tuli).  By  this  second  step,  called  the 
acceptilatio,  constituting  a  formal  release,  the  stipulation 
was  extinguished,  and  with  it  all  those  obligations  included 
in  it. 

The  omission  of  the  word  praestare  in  the  formula  in 
connection  with  personal  claims  probably  indicates  that  the 
formula  was  not  intended  to  cover  obligations  arising  from 
delict. 

It  appears  clear  from  Paulus  (Sent.  Eec.  I.  1.  3)  that  the 
Aquilian  stipulation  was  occasionally  used  to  create  a  new 
general  obligation  superseding  other  obligations  between  the 
parties  for  the  purpose  of  defining  the  legal  relations  of  the 
parties,  which  obligation  it  was  intended  should  be  enforced 
and  not  released. 

251.  Describe  the  Nexum.  Explain  the  three  cases  of  ohUrja- 
Hon  for  ivhich  Gains  (III.  173 — 175)  mentions  the  imaginaria 
solutio  per  ses  et  libram. 

The  nexum  was  the  term  used  of  "  every  transaction  with 
the  copper  and  balance  "  (omne  quod  geritur  per  ses  et  libram). 
This  formal  proceeding  was  used  in  early  law  for  almost 
every  purpose ;  e.g.  for  conveying  property ;  for  making 
contracts ;  for  making  testaments ;  for  adopting  children ; 
and  for  releasing  from  contracts.  The  term  nexum  when 
used  in  a  special  sense  was  applied  to  one  of  the  earliest 
forms  of  contract.  The  formalities  were  identical  with  those 
of  the  mancipation  and  involved  a  ceremony  in  which  there 
were  eight  persons  employed :  the  contracting  parties,  five 
witnesses,  all  above  the  age  of  puberty  and  Eoman  citizens, 
and  a  libripens  or  balance  holder.  The  form  of  words  differed 
according  to  'the  purpose  of  the  transaction,  but  the  cere- 
mony was  in  effect  a  pledge  by  the  debtor  of  his  person  to 
the  creditor  as  security  for  a  loan. 

Gains  states  that  the  fictitious  proceeding  per  ses  et  libram 
was  used  as  a  mode  of  release  in  three  cases,  viz.  (i)  when 
the  debt  was  contracted  by  nexum;   (ii)  in  the  case  of  a 
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judgment  debt ;   and  (iii)  in  the  case  of  a  legacy  given  per 
damnationem. 

It  was  applicable  to  discharge  a  nexum,  on  the  principle 
that  an  obligation  should  be  released  in  the  same  way  in 
which  it  was  formed.  '*  Nihil  tarn  naturale  est  quam  eo  genere 
quidque  dissolvere  quo  coJUgatum  est "  (D.  50.  17.  35).  Perhaps 
ts  application  to  the  release  of  a  legacy  is  explainable  on  the 
same  principle,  as  the  earlier  form  of  will  was  a  transaction 
jier  ses  et  Ubram.  But  this  does  not  explain  why  it  should 
be  confined  to  the  release  of  a  legacy  per  damnationem.  The 
reason  probably  is  that  judgment  debtors  and  heirs  charged 
in  the  solemn  form  "  damnas  esto  "  were  assimilated  to  7iexiy 
and  when  the  release  per  ses  et  Ubram  came  to  be  a  fictitious 
payment  (it  originally  involved  an  actual  payment),  it  was 
extended  as  a  means  of  discharge  to  these  obligations  (see 
Sohm,  §  89). 

3.    QUASI-CONTRACTS. 

262.  What  ivere  oUigations  Quasi  ex  Contractu?  Give  the 
chief  examples  mentioned  in  the  Institides,  and  show  to  ivhat 
contracts  theg  were  analogous. 

Obligations  quasi  ex  contractu  were  obHgations  analo- 
gous to  those  arising  from  contract,  but  imposed  by  law  on 
grounds  of  equity  or  public  policy  and  not  founded  on  any 
agreement  of  the  parties.  They  were :  {a)  Negotiorum 
gestio  (analogous  to  Mandatum),  where  a  person  (^negotiorum 
ge.stor),  without  receiving  a  mandate  to  do  so,  took  upon 
himself  to  manage  the  afi'airs  of  another  during  that  other's 
absence.  His  duties  were:  (1)  to  show  exacta  diligentia,  and 
(2)  to  account  for  his  management.  He  was  entitled  to  be 
recouped  expenses,  (b)  Condictio  indebiti  (analogous  to 
Mntuum).  If  money  were  paid  under  a  mistake  of  fact,  the 
law  imphed  a  promise  on  the  part  of  the  recipient  to  pay  it 
back.  Not  so  if  the  money  were  paid  under  a  mistake  of 
law  or  under  a  naturalis  obligatio.  (c)  Such  obligations  arose 
also  between  (i)  tutors  and  pupils,  (ii)  curators  and  wards, 
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(iii)  heirs  and  legatees  (the  relation  being  in  eacli  case 
analogous  to  Mandatiun),  and  between  (iv)  owners  in 
common,  and  (v)  co-heirs  (the  relation  in  these  cases  being 
analogous  to  Son'etas).  (d)  An  instance  of  quasi-contract 
not  mentioned  in  the  Institutes  is  Receptum  nautarum 
cauponum  stabulariorum.  Shipmasters,  innkeepers  and 
stable-keepers  were  placed  by  the  edict  of  the  Prajtor  under 
an  absolute  liability  for  loss  of  or  damage  to  things  entrusted 
to  them  for  safe  keeping  except  where  the  loss  or  damage 
was  caused  by  circumstances  over  which  they  had  no 
control  {vis  maior)  or  the  negligence  of  the  person  by  whom 
the  things  were  entrusted  to  them.  The  word  "  quasi "  = 
"  analogous  to,"  and  these  obligations  were  so  called  because 
they  were  similar  in  their  incidents  to  the  obligations  arising 
from  contract. 

253.  Under  what  conditions  could  a  condictio  indehiti  be 
brought  ?     From  what  class  of  cases  was  it  specifically  excluded  ? 

The  conditions  under  which  a  condictio  indebiti  would 
lie  were — 

I.  What  was  paid  must  not  have  been  owing  even  under 
a  natural  obligation. 

II.  The  payment  must  have  been  made  by  mistake. 

III.  The  payment  must  have  been  accepted  in  good  faith  ; 
if  the  payee  knew  that  the  debt  was  not  owing,  and  received 
the  money,  he  was  guilty  of  theft,  and  would  be  liable  to 
a  condictio  furtiva,  which  excluded  the  condictio  indebiti. 

The  condictio  indebiti  was  excluded  in  all  cases  in  which 
payment  was  made  by  a  defendant  in  an  action  to  avoid  an 
increased  liability  contingent  on  his  persisting  in  disputing 
the  claim  \^' ex  quibus  causis  infitiando  lis  crescit''  (J.  III. 
27.  7)]. 

254.  Translcde  and  explain  :  "  Qui  non  debitum  accepit  al)  eo 
qui  per  errorem  solvit  re  oblifjaivr  :  .  .  .  nam  proinde  ei  condiri 
potest  '  8i  paret  eum  dare  oportere  '  ac  si  mittuwn  accepisset " 
(J.  III.  14.  1). 
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•'  He  who  has  received  what  is  not  owing  to  him  from 
a  person  who  has  paid  him  by  mistake  is  bound  by  a  real 
obhgation  (re),  .  .  .  for  the  condlctio  '  If  it  appears  that  the 
defendant  ought  to  pay  '  may  be  brought  against  him  in 
like  manner  as  if  he  had  received  a  loan  of  money." 

A  person  to  whom  money  had  been  paid  by  mistake  w^as 
bound  qiuisl  ex  contractu  to  repay  it,  an  obligation  enforceable 
by  a  cuiuUctio  inclehitl,  an  early  application  of  the  principle 
that  no  one  should  be  enriched  without  just  cause  at  the 
expense  of  another.  As  in  the  case  of  mutmim,  the  property 
in  the  money  passed  to  the  receiver,  and  the  obhgation 
was  to  restore  an  equivalent  sum. 

255.  Translate  and  explain  .- 

(a)  "  Namque  definiverunt  veteres^  ex  quibuscausis  infitiando 
lis  crescitj  ex  his  causis  non  debitum  solutiun  repeti  non  posse, 
veluti  ex  lege  Aquilia,  item  ex  legato  "  (J.  III.  27.  7). 

(b)  "  Ait  prsetor,  nantse,  caupones,  stabularii,  quod  cuiusque 
salvuni  fore  receperint,  nisi  restituent,  in  eos  iudicium  dabo  " 
(Dig.  IV.  9.  1.  pr.). 

(«)  "  For  the  ancient  jurists  have  laid  down  the  rule  that 
in  those  cases  in  which  the  liability  of  the  defendant  increases 
if  the  claim  is  not  admitted — as,  for  instance,  under  the  Lex 
Aquilia,  and  also  in  the  case  of  a  legacy — a  person  cannot 
recover  a  payment  made  of  what  was  not  due." 

In  certain  cases,  such  as  an  action  under  the  Lex  Aquilia 
and  an  action  against  the  heir  for  payment  of  a  legacy,  if  the 
defendant  did  not  admit  liability  he  was  condemned  in  two- 
fold damages  if  his  defence  was  unsuccessful.  If,  to  avoid 
the  risk  of  the  twofold  damages,  the  defendant  admitted 
liability  and  paid  the  claim,  even  though  he  subsequently 
found  that  he  had  been  mistaken  as  to  his  liability,  he  was  not 
allowed  to  recover  the  money  as  having  been  paid  by  mistake, 
for  it  was  regarded  as  having  been  paid  to  avoid  the  increased 
liability  which  he  would  have  incurred  by  denying  liability. 

(^)  **  The  Praetor  announces,  *  Where  shipmasters,  inn- 
keepers, or  stable-keepers  liave  received  the  property  of  any 
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one  to  be  kept  safely,  then,  unless  they  restore  it,  I  will 
allow  an  action  against  them.'  " 

By  the  Praetor's  Edict,  persons  engaged  in  the  employ- 
ments above  mentioned  were  made  hable  quasi  ex  contractu 
to  restore  propeity  entrusted  to  them,  unless  the  loss  was  due 
to  inevitable  accident,  vis  maior,  or  the  owner's  neghgence. 
In  EngHsh  Law  there  is  a  similar  hability  on  the  part  of 
innkeepers  and  carriers,  who  (subject  to  certain  statutoiy 
modifications)  are  liable  for  all  loss  not  due  to  the  act  of 
God  (inevitable  accident)  or  the  King's  enemies  {vis  maier\ 
or  neghgence  of  the  owner,  or  inherent  defects  of  the  thing 
entrusted  to  them. 

256.  Compare  Mandaiurn  with  Xegotiorum  Gestio. 

(1)  Mandate  was  based  upon  the  request  of  the  mandator, 
whereas  the  gestor  acted  without  the  instructions,  and  with- 
out the  knowledge,  of  the  person  whose  business  he  super- 
intended. (2)  Mandate  might  be  for  the  l^enefit  of  others 
than  the  mandator,  but  the  ffestio  was  solely  for  the  benefit 
of  the  absent  person.  (3)  Mandate  was  one  of  the  recog- 
nised conti'acts,  and  the  obhgation  arose  from  the  agreement 
of  the  paities.  The  obhgation  in  negotiorum  gestio  was 
imposed  bv  law  on  considerations  of  equity.  It  was  quasi 
ex  contractu. 

4.  Delicts  and  Quasi-Delicts. 

257.  Discuss  the  following  passage  and  compare  it  with  the 
parallel  passage  in  the  Institutes :  "  Furtum  est  contrectatio  rei 
fraudulosa  lucri  faciendi  gratia  vel  ipsius  rei  vel  etiam  usus  eius 
possess  ion  isre"  (T>.  47.  2.  1.  3). 

"Theft  is  the  dishonest  dealing  with  a  thing  with  the 
object  of  making  gain,  a  dealing  with  the  thing  itself  or  the 
use  or  the  possession  thereof." 

The  Institutes  omit  the  words  •*  hwri  faciendi  gratia,'*  thus 
leaving  out  an  essential  element  in  the  definition,  viz.  the 
intention  to  derive  some  appreciable  advantage  or  gain  from 
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the  dishonest  act.  A  person  who  takes  or  destroys  or 
damages  a  thing  simply  to  injm'e  another  and  not  to  benefit 
himself  in  any  way  does  not  commit  theft,  but  may  be  liable 
for  injmious  damage  under  the  Lex  Aquilia,  or,  if  the  act 
amounts  to  insult,  for  iniuria.  In  both  definitions  the  word 
moUUs  should  follow  rei,  as  theft  is  confined  to  movables,  but 
this  is  perhaps  implied  in  the  word  contrectatio.  Contrectatio 
further  implies  that  there  must  be  some  overt  act  showing 
the  intention  to  misappropriate  or  misuse.  A  dishonest 
{fraudulosa)  intention  is  essential.  Hence,  if  the  person 
deahng  with  the  thing  acts  under  a  claim  of  right  or  honestly 
believes  that  he  has  the  owner's  consent,  he  is  not  guilty  of 
theft.  But  fartum  is  not  confined  to  the  dishonest  taking 
of  a  thing  from  another's  possession  with  a  view  of  appro- 
priating it.  It  extends  to  any  dishonest  misapplication  or 
misuse  of  a  thing  in  one's  possession  belonging  to  another 
or  over  which  another  has  real  rights  (^/s^/s  eius possessionisve). 
Thus,  a  depositee  or  a  creditor  w^ho,  without  the  owner's  con- 
sent, makes  use  of  the  deposit  or  pledge,  a  commodatar  his -who 
uses  the  thing  lent  in  a  manner  not  contemplated  by  the 
agreement,  a  debtor  who,  without  the  creditor's  knowledge, 
sells  a  thing  hypothecated  to  the  creditor,  are  all  guilty  of 
theft. 

258.  Distinguish  between  Furtum  Manifestum  and  Furtum 
nee   Manifestum.     ffow  do  you  account  for  the  penalty  for 
Furtum   Manifestum  beiny  double  that  of  Furtum  nee  Mani- 
festum ?      Explain   Furtum   Conceptum,    Furtum   Oblatum, 
Furtum  Prohibitum,  and  Furtum  lance  licioque  Conceptum. 

A  thief  was  liable  for  Furtum  Manifestum  when  he  was 
caught  redhanded  in  the  actual  commission  of  theft,  or  before 
he  had  left  the  premises  where  the  theft  had  taken  place,  or 
(as  finally  settled  by  Justinian)  while  carrying  away  the 
stolen  property  and  before  he  had  reached  the  place  where 
he  was  going  to  deposit  it.  The  penalty  iov  furtum  manifestum 
was  four  times  the  value  of  the  stolen  property.  When  the 
thief  was  not  caught  under  the  conditions  above  stated,  the 
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offence  was  Furtum  nee  Manifestum,  and  the  penalty  was 
double  the  value  of  the  stolen  property. 

In  early  Eoman  Law  the  receiver  was  liable  to  an  action 
fartl  concqjU  for  a  penalty  of  three  times  the  value  of  the 
goods  stolen.  Under  the  XI E  Tables,  if  stolen  goods  were 
found  after  a  formal  search  (lance  licioque — "  with  the  dish  and 
linen  girdle "),  the  person  in  whose  possession  they  were 
found  was  liable  to  the  penalties  of  furtum  manifestum^  i.e. 
four  times  the  value  of  the  thing  stolen.  If  a  person  resisted 
a  search  for  stolen  goods,  he  was  liable  to  the  praetorian 
action  furti  prohihiti  for  a  fourfold  penalty.  This  action 
superseded  the  actio  furti  lance  licioque  concepti.  There  was  also 
a  praetorian  action  furti  non  exhibiti  against  a  person  who 
refused,  on  demand  made,  to  produce  stolen  goods.  In  later 
law  receiving  stolen  goods  was  treated  as  furtum  nee  mani- 
festum. The  distinction  between  the  penalties  in  furtum 
manifestum  and  furtum  nee  manifestum  was  probably  a 
survival  of  archaic  ideas.  An  increased  penalty  was  allow^ed 
against  the  thief  taken  in  the  act  to  induce  the  injured  person 
to  forego  his  vengeance,  and  to  submit  to  judicial  arbitration. 
Early  law  took  into  account  the  measure  of  vengeance  likely 
to  be  exacted  by  an  aggrieved  person  under  the  circumstances 
of  the  case.  The  injured  party  was  likely  to  visit  on  the 
thief  more  severe  retribution  when  the  latter  was  caught  in 
the  act,  than,  after  an  interval,  when  his  anger  had  had  time 
to  cool.  The  severer  penalty  was  probably  retained  in  later 
law  on  more  reasonable  grounds  ;  on  the  ground,  for  instance, 
that  the  manifest  thief  was  usually  more  dangerous  than  the 
non-manifest  thief. 

259.  In  what  cases  could  the  Actio  Furti  be  brought  by  a 
person  who  was  not  the  actual  owner  of  the  thing  ?  Mention 
any  cases  in  which  the  actual  owner  could  not  bring  the  action. 

Who  had  actio  furti  ? — Any  one  could  bring  the  action 
of  theft  who  was  responsible  for  the  safety  of  the  thing, 
whether  he  were  the  owner  or  not.  The  owner  could  not 
sue  when   he  had   no   interest  in  its  safety,  i.e.  when  he 
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would  be  indemnified  against  its  loss ;  except  in  the  case  of 
commodatum.  Pledgees  and  hirers  had  the  action  ;  depositees 
had  not.  The  rules  in  commodatum  were  special.  Justinian 
enacted  that  the  owner  might  elect  between  an  actio  com.- 
modatl  against  the  borrower,  and  an  cictio  furti  against  the 
thief.  If  he  had  commenced  an  action  against  the  borrower, 
and  then  learnt  for  the  first  time  of  the  theft,  he  might  drop 
that  action  and  proceed  against  the  thief.  If  the  owner 
elected  to  sue  the  borrower,  the  borrower  might  bring  the 
adio  furti  against  the  thief. 

260.  What  actions  arose  in  connection  ivitli  Furtum  ?  State^ 
with  respect  to  each  action,  the  parties  ly  and  against  whom  it 
could  be  brought,  and  the  measure  of  the  amount  claimed. 

The  actions  arising  from  Furtum  were : — 

(1)  Actio  furti  brought  by  any  person  responsible  for 
the  safe  custody  of  the  thing  against  the  thief  for  the  penalty, 
which  was  fourfold  in  the  case  of  /.  manifestum  and  twofold 
in  the  case  of/,  nee  manifestum, 

(2)  Yindicatio  brought  by  the  owner  against  any  one 
having  possession  of  the  stolen  property  to  recover  it. 

(3)  Actio  ad  exhibendum  brought  by  any  person  entitled 
to  possession  against  a  person  alleged  to  be  in  possession  of 
the  stolen  property  to  secure  its  production  in  court,  to  be 
dealt  with  as  the  judge  should  order. 

(4)  Condictio  furtiya  brought  by  the  owner  of  the  stolen 
property  against  the  thief  for  restoration  of  the  stolen  pro- 
perty or  for  the  value  thereof  in  the  alternative. 

2B1.  Translate  and  comment  on  the  following : — 
(a)  "  Cum  Titius  servum  Msevii  sollicitaverit,  ut  quasdam  res 
domino  subriperet  et  ad  eum  j)^T'ferret,  et  servus  id  ad  Maevium 
pertulerit,  Msevius  dum  vult  Titium  in  i^^so  delicto  depreliendere, 
permisit  servo  quasdam  res  ad  eum  perferre,  utrum  furti  an  serui 
corrupii  iudicio  teneatur  Titius  an  neutro  "  ?  (J.  IV.  1.  8). 

{b)  ^^  Aliquando  etiam  suae  rei  quisque  furtum  committit" 
{lb.  10). 

R.L.  R 
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(c)  "  Interdimi  furti  tenetur  qui  ipse  furtiim  non  fecerit " 

(/J.  11). 

{d)  "  Furti  aiitem  actio  ei  competit  cuius  interest  rem  salvam 
esse,  licet  dominus  non  sit:  itaqiie  nee  domino  aliter  competit, 
quam  si  eius  inter  sit  rem  non  per  ire  "  {lb.  13). 

(e)  "  Fulloni  vero  et  so/rcinatori  non  aliter  furti  competere 
placuit,  quam  si  solvendo  sint,  hoc  est  si  domino  rei  aestima- 
tionem  solvere  possinf'  {lb.  15). 

{a)  "  When  Titius  solicited  the  slave  of  Maevius  to  steal 
certain  things  from  his  master  and  to  bring  them  to  him, 
and  the  slave  informed  Maevius  of  this,  and  Maevius,  wishing 
to  apprehend  Titius  in  the  very  act,  allowed  the  slave  to  take 
certain  things  to  him,  would  Titius  be  held  liable  in  an  action 
of  theft,  or  in  an  action  for  having  corrupted  the  slave,  or  in 
neither  ?  " 

The  general  opinion  in  the  time  of  Gains  was  that  Titius 
was  not  liable  in  either  action,  for  there  was  nofurtum,  seeing 
that  the  things  were  not  taken  against  the  owner's  will 
{invito  domino),  and  the  action  for  corrupting  the  slave  did 
not  lie  because  the  slave  was  not  corrupted  (G.  III.  198). 
Justinian,  considering  that  such  a  wrongful  design  should 
not  go  unpunished,  enacted  that  the  wrongdoer  should  be 
liable  to  both  actions. 

{b)  "  Sometimes  a  man  commits  theft  even  of  his  own 
property." 

This  may  occur  where  the  owner  fraudulently  takes  away 
his  property  from  a  person  who  has  a  legal  right  to  detain  it, 
e.g.  from  a  pledgee,  or  from  a  person  having  the  usufruct  of 
it  (D.  47.  2.  15.  1),  or  from  a  commodatarius  who  has  a  hen 
on  it  {lb.  2). 

(c)  "  An  action  of  theft  will  sometimes  lie  against  a  person 
who  did  not  actually  commit  the  theft." 

Persons  who  aided  and  abetted  a  theft  or,  as  it  is  expressed 
in  the  text,  by  whose  aid  and  counsel  {opie  et  consiiio)  a  theft 
was  accomplished,  were  equally  liable  to  the  penalties  of 
theft  with  the  actual  thief. 
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(d)  "  The  action  of  theft  is  available  to  the  person  who 
has  an  interest  in  the  safe  custody  of  the  thing  although  he 
is  not  the  owner  of  it :  on  the  other  hand,  the  action  is  not 
available  to  the  owner  unless  he  has  an  interest  in  the 
preservation  of  the  thing." 

The  general  rule  is  stated  in  D.  47.  2.  10.  "  He  can  bring 
the  action  of  theft  whose  interest  it  was  that  the  thing  should 
not  be  stolen."  Thus,  the  owner  cannot  bring  the  action  if 
the  thing  has  been  stolen  from  another  person  who  is 
responsible  to  him  for  its  safe  custody  and  is  solvent  and 
capable  of  satisfying  his  claim.  If,  however,  such  person  is 
insolvent,  the  interest  reverts  to  the  owner  and  he  can  sue 
the  thief.  This  was  so,  for  example,  in  the  case  of  the  com- 
moddtarius  and  also  in  the  case  of  a  person  to  whom  a  thing 
had  been  delivered  in  pursuance  of  a  locatio  condudio. 
Justinian  altered  the  law  with  regard  to  the  commodatarius^ 
and  enacted  that  the  owner  should  have  an  option  either  to 
bring  the  actio  furii  against  the  thief  or  the  actio  commodat 
against  the  borrower :  in  the  event  of  his  adopting  the  latter 
course,  the  borrower  should  have  the  actio  furti  (see  J.  IV. 
1.  16). 

The  general  rule  is  stated  too  broadly.  In  order  to  main- 
tain the  action  of  theft  the  interest  must  be  in  connection 
with  a  right  to  possession  or  to  detention  ;  an  interest  arising 
from  a  mere  right  in  personam  did  not  entitle  the  person 
interested  to  the  action.  Thus  the  purchaser,  before  delivery 
of  the  thing  sold,  or  a  person  who  had  stipulated  for  the 
thing  to  be  delivered  to  him  could  not  sue  in  his  own  name 
if  the  thing  were  stolen,  although  he  was  entitled  to  call  for 
an  assignment  of  the  right  of  action. 

(e)  "  But  it  is  settled  that  the  action  of  theft  is  not  avail- 
able to  the  fuller  and  the  tailor  unless  they  are  solvent,  that 
is,  unless  they  are  able  to  pay  the  owner  the  value  of  the 
goods  stolen." 

If  clothes  were  delivered  to  a  fuller  or  a  tailor  to  be 
cleaned  or  repaired,  they  were  at  his  risk,  and  if  they  were 
stolen,  he  was  responsible  to  the  owner,  and  could  be  sued 
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in  the  action  locati.  Hence,  if  he  was  solvent,  he  had  an 
interest  in  the  safe  custody  of  the  clothes  which  enabled  him 
to  maintain  the  actio  furti  against  a  thief  if  they  were  stolen, 
while  the  owner,  being  certain  of  compensation,  was  not 
regarded  as  having  the  necessary  interest  to  support  the 
action.  If,  however,  the  fuller  or  tailor  were  insolvent,  see- 
ing that  compensation  could  not  be  recovered  from  him,  the 
owner's  interest  in  the  safety  of  his  property  revived,  and  he 
was  entitled  to  sue  the  thief.  The  fuller  or  tailor,  on  the 
other  hand,  in  so  far  as  he  did  not  stand  to  lose  anything, 
was  not  regarded  as  having  an  interest  sufficient  to  enable 
him  to  bring  the  action  (see  D.  47.  2.  12.  pr.). 

262.  Name  any  respects  in  ivhich  Fidrtum  in  Roman  Laiv 
differs  from  Larceny  in  English  Law. 

Furtum,  although  in  later  Eoman  Law  criminally  punish- 
able, is  treated  in  the  Institutes  as  a  civil  wrong,  involving 
penal  consequences.  Larceny,  in  English  Law,  is  the  term 
applied  to  the  crime  of  stealing  property  in  the  possession  of 
another  person ;  and,  under  that  denomination,  is  exclusively 
dealt  with  as  a  crime,  although  a  civil  action  may  also  be 
brought  for  the  wrongful  conversion  of  the  property  in 
question.  Furtum  included  any  fraudulent  dealing  with  the 
movable  property  of  another  or  with  the  use  or  possession 
thereof,  and  was  much  wider  in  its  application  than  larceny. 
It  covered  many  acts  which  would  not  come  under  the 
EngUsh  common  law  definition  of  larceny,  as,  for  instance, 
larceny  by  bailees,  and  other  cases  of  statutory  larceny. 
Larceny,  in  the  strict  sense,  is  confined  to  cases  in  which  a 
thing  is  taken  out  of  the  possession  of  the  owner,  without  his 
consent,  with  a  fraudulent  intention  of  depriving  him  of  his 
property  therein.  There  must  be  a  *'  taking  and  carrying 
away,"  which  was  not  necessary  in  the  case  oi  furtum. 

263.  Ln  ivhat  respects  is  the  offence  ivhich  the  Romans  called 
Vi  bona  rapta  treated  differently  from  ordinary  Furtum,  and  on 
tchat  grounds  ?      When  was  it  made  a  distinct  delict  ? 
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The  penalty  in  Yi  bona  rapta  was  practically  only  three- 
fold, as  the  quadruple  value  recoverable  included  the  value  of 
the  property  taken.  After  the  lapse  of  a  year  [annus  iitilis) 
only  the  value  of  the  property  could  be  recovered.  In  the 
case  ot  fur  turn,  in  addition  to  the  quadruple  or  double  penalty, 
the  property  or  its  value  could  be  recovered  by  an  independent 
action  ;  so  that  the  actio  furti  was  purely  penal.  The  injured 
person  in  the  case  of  manifest  theft,  would  naturally  prefer 
the  a^tio  furti ;  but,  within  the  year,  in  the  case  of  robbery 
amounting  to  non-manifest  theft,  the  injirred  person  could 
claim  a  more  severe  penalty  than  that  afforded  by  the  actio 
furti.  If  he  did  not  take  proceedings  until  after  the  expira- 
tion of  the  year,  he  would  resort  to  the  actio  furti.  The  actio 
Vk  honorum  raptorum  was  open  to  persons  who  could  not 
bring  the  adio  furti,  e.g.VnQ  depositary  (see  J.  IV.  2.  2).  The 
reason  Lfor  this  was  that  the  object  of  the  Praetor,  in  intro- 
ducing the  action,  was  to  punish  open  breaches  of  the  peace 
quite  as  much  as  to  protect  property. 

Eobbery  was  made  a  distinct  delict  by  the  edict  of  Lucul- 
lus,  who  was  Praetor  in  the  year  77  B.C.  The  reason  of  the 
edict  was  that,  as  a  result  of  the  Social  War,  there  had  been 
a  great  increase  of  acts  of  violence. 

264.  By  irliat  authoritij  was  the  action  Vi  Bonorum  Rap- 
torum established  ?  Under  what  conditions  could  it  be 
brought  ? 

Yi  bonorum  raptorum. — This  action  was  introduced  by 
the  Praetor  and  was  available  w^hen  theft  had  been  per- 
petrated by  force.  The  penalty  was  four  times  the  value,  if 
the  action  were  brought  w^ithin  a  year ;  and  the  mere  value, 
if  brought  later.  Being  penal  the  action  could  not  be  brought 
against  the  heirs  of  the  thief.  The  penalty,  unhke  that  of  the 
actio  furti,  included  the  value  of  the  thing  stolen.  The  action 
w^as  available  to  any  one  who  had  a  legal  interest  in  the  thing 
not  being  taken  away  by  force,  even  to  a  person  merely 
having  detention  of  the  thing  and  not  possession.  It  was 
always  available  to  the  person  who  had  the  cutio  furti,  but  it 
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could  also  be  brought  by  some  persons  who  had  not  the 
action  of  theft,  e.g.  the  depositary. 

266.  Translate  and  explain  :  *'  Sed  ne,  dum  talia  excogitentur, 
mveniatur  via  per  qicam  raptor es  impune  siiam  exerceant  avari- 
tiam  :  melius  divalihus  constitutionibus  pro  hac  parte  prospectum 
est,  ut  nemini  liceat  vi  rapere  rem  mohilem  vel  se  moventem,  licet 
suam  eandem  rem  existimet"  (J.  IV.  2.  1). 

A,  seeing  a  sheep  in  B's  flock  tvhich  he  believes  to  his,  takes  it 
by  force ;  has  he  incurred  any  legal  liability  ? 

"  But  lest,  while  such  matters  are  carefully  considered,  a 
way  may  be  found  by  which  robbers  may  with  impunity 
give  free  play  to  their  greed,  a  better  provision  has  been 
made  in  this  behalf  by  the  enactments  of  former  emperors  so 
that  no  one  is  allowed  to  take  by  force  any  movable  or  self- 
moving  thing  although  he  may  think  that  such  thing  belongs 
to  him." 

This  refers  to  an  enactment  of  Valentinian,  Theodosius,  and 
Arcadius  (a.d.  389),  by  which  any  one  taking  by  violence  a 
movable  belonging  to  him  was  to  forfeit  his  property  in  it, 
and  if  a  thing  taken  by  violence  was  not  the  property  of  the 
taker,  although  he  seized  it  in  the  belief  that  it  was  his 
property,  he  must  restore  it  and  also  pay  its  value.  The 
provision  was  subsequently  extended  to  cases  of  forcible  entry 
on  land. 

Before  this  constitution  the  person  taking  property  by 
violence  could  be  compelled  to  give  up  possession  by  the  inter- 
dict unde  vi  (unless  the  person  evicted  had  himself  taken 
possession  from  him  vi,  clam,  aut  precarix),  in  which  case  the 
latter  could  only  recover  if  armed  violence  had  been  used),  but 
he  did  not  lose  his  ownership,  he  only  lost  the  advantage  of 
being  defendant  in  a  suit  regarding  the  ownership  of  the  land. 
(See  note  in  Poste's  Gaius  to  III.  209.) 

A  is  not  guilty  of  the  offence  vi  bonorwn  raptorum,  but 
under  the  constitution  of  Valentinian,  Theodosius,  and  Arca- 
dius, mentioned  above,  he  would  be  punished  by  being 
deprived  of  the  sheep,  if  it  proved  to  be  really  his  property » 
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and  if  it  should  not  be  his,  by  being  compelled  to  restore 
it  and  to  pay  its  value. 

266.  Trace  the  early  history   of  the  law   as   to  damage  to 
property,  and  give  the  date  and  the  provisions  of  the  Lex  Aquilia. 

The  early  law  did  not  generalise  on  the  subject  of  unlawful 
damage  to  property.  It  only  provided  remedies  in  certain 
specific  cases  of  common  occurrence.  In  the  XII  Tables, 
unlawful  damage  is  indicated  by  the  terms  noxia  and  nocere, 
but  no  general  definition  of  these  terms  is  attempted.  The 
XII  Tables  merely  enumerate  the  cases  included  in  noxia. 
This  covered  not  only  damage  to  property,  later  known  as 
damnum  iniuria  datum,  but  also  iniuria,  injury  to  the 
person.  Thus,  remedies  are  provided  in  case  of  injuries 
causing  maiming  (membrum  ruptuni)  or  broken  bones  (ps 
fr actum),  setting  fire  to  buildings  {actio  de  sedihus  incensis)  or 
corn,  cattle  trespass  (actio  de  pastu  pecoris),  cutting  down 
trees  (actio  de  arbor ihus  succisis),  and  the  like.  As  distin- 
guished from  the  later  iniuria,  which  was  restricted  to  inten- 
tional injury  to  the  person,  these  delicts  in  the  XII  Tables 
could  be  committed  dolo  ant  culpa.  The  provisions  of  the 
XII  Tables  on  the  subject  of  unlawful  damage  are  said  by 
Ulpian  (D.  9.  2.  1.  pr.)  to  have  been  repealed  by  the  Lex 
Aquilia,  but  it  is,  perhaps,  more  correct  to  say  that  they 
were  in  time  superseded  by  the  more  elastic  remedies  pro- 
vided by  that  enactment.  The  provisions  of  the  Lex  Aquilia, 
although  more  general  in  their  scope  than  those  of  the  XII 
Tables,  do  not  purport  to  provide  a  remedy  for  all  cases  of 
damage  to  property.  The  development  of  the  general  prin- 
ciple involved  was  the  work  of  the  jurists  and  of  the  Proetor. 

The  date  of  the  Lex  Aquilia  is  uncertain,  but  it  must  have 
been  enacted  some  time  before  the  middle  of  the  second 
century  B.C.,  for  an  opinion  of  Brutus,  one  of  the  earlier 
jurists,  who  was  living  during  that  period,  is  quoted  in  the 
Digest  (9.  2.  27.  22),  showing  that  it  was  then  the  subject  of 
commentary.  As  we  are  told  that  it  was  a  plebiscitum,  it 
was  probably  subsequent  to  the  Lex  Hortensia  (n.c.   287). 


248  Law  helating  to  Obligations. 

and,  if  the  statement  of  Theophilus  is  correct  that  it  was 
enacted  in  the  course  of  a  struggle  between  the  Patricians 
and  the  Plebeians,  it  was  probably  enacted  in  the  same  year 
— 287  B.C. — that  being  the  date  of  the  last  secession  of  the 
Plebeians. 

The  Lex  Aquilia  enacted  that — 

(1)  Any  one  who  wrongfully  (/.g.  without  cause  or  excuse 
recognised  by  law)  killed  a  slave  or  a  four-footed  animal 
coming  within  the  description  of  j^ecz^s  (cattle)  belonging  to 
another  person,  should  be  liable  to  pay  to  the  owner  the 
highest  value  which  the  object  slain  had  borne  during  the 
previous  year  (Chapter  I.). 

(2)  Any  one  unlawfully  doing  damage  to  any  property, 
other  than  the  killing  of  a  slave  or  cattle,  by  burning,  break- 
ing or  destroying  [quod  usserit,  fregerit,  ruperit  iniuria),  should 
be  liable  to  pay  to  the  owner  damages  computed  on  the 
highest  value  during  the  preceding  thirty  days  of  the  object 
injured  or  destroyed  (Chapter  III.). 

(3)  An  adstipulator,  who  in  fraud  of  the  principal  stipulator 
gave  a  release  {acceptilatio)  to  the  debtor,  should  be  liable  for 
the  amount  of  the  loss  so  occasioned  (Chapter  II. ;  see 
G.  III.  215), 

[This  chapter  was  obsolete  in  the  time  of  Justinian  (J.  IV. 
3. 12 — Caput  secundum  legis  Aquiliae  in  usunon  est),  the  practice 
of  employing  adstipulators  having  gone  completely  out  of  use.] 

It  was  also  provided  by  the  Lex  that  if  the  defendant  did 
not  admit  his  liability,  he  should  be  liable  to  double  damages. 
{Infra  deinde  cavetur  ut  adversus  infitiantem  in  duplum  actio 
esset.     D,  9.  2.  2.  1.) 

267.  Show  how  the  origincd  scope  of  the  Lex  Aquilia  was 
extended  in  regard  to  (1)  the  person  who  could  bring  the  action; 
(2)  the  ivrongful  acts  for  which  redress  tvas  given;  (3)  the 
tneasure  of  damages. 

(1)  As  to  the  person  who  could  bring  the  action. 
The  statute  only  contemplated  an  action  by  the  owner — 
the  dominus.     But  the  remedies  of  the  statute  were  extended 
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by  means  of  actions  ufiles  and  in  factum  to  (i)  the  bona  fide 
possessor;  (ii)  the  usufructuary  and  usuary ;  (hi)  the  pledgee, 
but  only  if  his  interest  in  the  thing  pledged  had  been 
prejudiced;  (iv)  other  cases  of  persons  having  a  ius  in  re 
aliena ;  (v)  the  colonus,  who  was  given  an  action  for  damage 
to  his  crops.  This  w^as  an  exception  to  the  general  rule  that 
a  person  having  merely  a  ius  in  personam  could  not  sue, 
introduced  on  grounds  of  practical  convenience.  He  had  to 
give  security  that  the  owner  would  not  sue  (D.  9.  2.  27.  14). 
In  all  these  cases  the  action  could  be  brought  against  the 
owner  himself  if  he  had  done  the  damage. 

(2)  As  to  the  ivrongful  acts  for  tvhich  redress  ivas  given. 

The  provisions  of  the  Lex  strictly  applied  only  to  a  direct 
killing  within  the  meaning  of  occidere,  of  a  slave  or  four- 
footed  animal  coming  within  the  class  of  ^^ecz^s,  under  the 
first  chapter;  and  to  direct  damage  inflicted  corpore  corpori 
of  the  nature  of  urere,  frangere,  or  rumpere,  under  the  third 
chapter.  The  operation  of  the  statute  was  extended  (i)  by 
interpretaiio,  and  (ii)  by  the  introduction  of  equitable  actions, 
actiones  utiles  and  in  factum. 

(i)  Under  the  first  head,  occidere  w^as  held  to  cover  all  cases 
where  death  was  the  direct  consequence  of  the  act,  e.g.  a 
beam  dropped  on  a  slave  (D.  9.  2.  11.  4),  although  there  was 
no  bodily  contact.  Also  2}ecu^  was  held  to  include  all  animals 
which  are  usually  kept  in  herds,  and  to  include  pigs,  and  also 
animals  used  for  draught,  including  elephants  and  camels. 
"Under  the  third  head,  the  word  "  ruperit "  was  held  to  be 
equivalent  to  "  cor  ruperit,"  and  to  cover  any  act  of  spoihng 
or  destruction,  e.g.  throwing  corn  into  a  river  (lb.  27.  19), 
spoiling  wine  (lb.  27.  15). 

(ii)  Under  the  first  head,  by  means  of  actions  utiles  and 
in  factum,  the  principle  of  the  statute  was  extended  to  cases 
of  indirect  killing,  not  coming  under  occidere,  but  where  the 
defendant  was  said  "  causam  mortis  prsestare,"  e.g.  A  pushes 
B,  who  falls  against  C,  the  latter  being  killed  {lb.  7.  3); 
starving  a  slave  to  deatli  (///.  9.  2).  In  both  cases  there  w^as 
an  a-ctio  in  factum. 
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Under  the  third  head,  the  apphcation  of  the  statute  was 
extended  to  cases  (a)  where  the  damage  was  not  done  corpore, 
e.g.  loosing  a  boat  so  that  it  drifts  out  to  sea  and  is  lost 
[lb.  29.  5) ;  killing  bees  by  smoke  [Ih.  49.  pr.) ;  driving  oxen 
over  a  precipice  [Ih.  53) ;  and  even  (h)  whei'e  there  was  no 
damage  corpori,  but  a  loss  was  indirectly  inflicted,  e.f/,  knocking 
money  out  of  a  man's  hand  so  that  it  falls  into  a  river  and 
is  lost  [lb.  27.  21) ;  (c)  where  there  was  injury  to  a  free  person. 
An  actio  iitiUs  was  given  to  the  paterfamilias  for  damage  to 
the  person  of  the  filiusfamilias,  and  to  a  person  sui  iuris  for 
damage  to  his  own  person.  A  direct  action  did  not  lie  in 
these  cases  as,  in  the  former  case,  the  paterfamilias  was  not 
considered  the  clominus  of  the  son,  and  in  the  latter,  it  was 
said  [lb.  13.  pr.),  "  no  one  appears  to  be  the  owner  of  his 
own  limbs." 

(3)  As  to  the  measure  of  damages.  The  words  of  the  statute, 
as  Justinian  suggests  (IV.  3.  10),  only  contemplate  the  calcu- 
lation of  the  loss  on  the  basis  of  the  actual  value  of  the 
object  killed  or  damaged  (verum  rei  pretiimi).  By  the  inter- 
pretaiio  of  the  jurists  this  was  changed  to  the  plaintiff's 
inter  esse  [hoc  iure  utimur^  ut  eius  quod  interest  fiat  sestimatio 
— Ulpian  in  D.  9.  2.  21.  2).  The  measure  of  the  plaintiff's 
loss  would  thus  include  (i)  damnum  emergens,  supervening 
loss,  e.g.  if  one  of  a  team  of  horses,  or  a  slave  belonging  to 
a  company  of  comic  actors  were  slain,  the  loss  would  be 
calculated  not  only  by  reference  to  the  actual  value  of  the 
.horse  or  slave  killed,  but  also  by  the  extent  to  which  the 
remaining  horses  in  the  team  or  slaves  in  the  company  were 
depreciated  in  value;  (ii)  lucrum  cessans,  gain  which  would 
have  accrued  but  for  the  wrongful  act,  e.g.  where  a  slave  had 
been  instituted  heir  and  was  killed  before  he  could  make 
aditiOj  the  value  of  the  inheritance  would  be  taken  into 
account  in  fixing  the  amount  to  be  recovered.  But  no 
allowance  was  made  for  sentimental  considerations ;  a 
plaintiff  was  not  allowed  to  put  a  fancy  value  on  the  object 
by  reason  of  affection  or  other  personal  considerations  (lb. 
33.  pr.). 
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268.  Comment  on  tlie  folio  winy : — 

{a)  "  Itaque  si  quis,  dum  iaculis  ludit  vel  exercitatur,  tran- 
seuntem  servum  tiium  traiecerit,  distinguitur  "  (J.  IV.  3.  4). 
{h)  "  Imperitiu  cidpse  adnumeratur  "  {Ih.  7). 
(c)  "  Caput  secundum  legis  Aquilise  in  usu  nan  est''  {lb.  12). 

(a)  **  Consequently,  if  a  man  in  the  course  of  playing  or 
practising  with  javelins  transfixes  your  slave  as  he  is  passing, 
a  distinction  is  made."  In  order  to  incur  liability  under  the 
Lex  Aquilia  the  damage  must  be  intentional  (dolo)  or  due 
to  negligence  (culpa).  A  man  is  not  liable  for  accident  (casus) 
in  the  absence  of  cidpa  on  his  part,  nor  is  he  liable  if  the 
damage  is  caused  by  contributory  negligence  on  the  part  of 
the  injured  person.  Hence,  in  the  circumstances  mentioned 
above  a  distinction  is  taken.  If  the  man  is  a  soldier  prac- 
tising in  a  place  set  apart  for  such  exercise,  he  is  prima  facie 
not  liable,  for  there  is  presumptively  no  negligence  on  his 
part,  it  being  his  duty  to  practise  military  exercises.  On  the 
other  hand,  if  the  man  is  not  a  soldier,  or  if  he  is  throwing 
javelins  in  a  place  not  set  apart  for  such  exercise,  he  is 
wilfully  or  negligently  creating  danger,  and  is  presumptively 
hable  for  any  damage  which  results. 

(b)  "  Want  of  skill  is  reckoned  as  negligence."  A  person 
who  undertakes  to  do  work  requiring  skill,  and  knows  or 
ought  to  know  that  want  of  skill  will  cause  danger  to  others, 
e.g.  an  unskilful  surgeon  undertaking  an  operation,  is  liable 
under  the  Lex  Aquilia  for  any  damage  arising  from  his  want 
of  skill — which  is  considered  equivalent  to  culpa,  the  fault 
consisting  in  undertaking  work  for  which  he  knows  or  ought 
to  know  he  is  incompetent. 

(c)  **  The  second  chapter  of  the  Lex  Aquilia  is  no  longer  in 
use  "  (see  266). 

269.  Titius  induced  the  slave  of  Seius  to  go  up  a  ladder,  ivhich 
lie,  Titius,  knew  to  be  unsafe :  the  slave  ivas  injured  in  such  a 
way  that  it  was  certain  that  he  would  die  of  the  injury.  After 
this  fte  was  instituted  heir  by  Msevius,  a?id  later  still  was  .struck 
hy  Sempronius  and  was  killed. 
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What  action  or  actions  can  Seius  hrimj,  and  how  ivill  the 
damages  be  measured? 

[See  D.  9.  2.  51.  pr.  and  2.]  In  this  case  both  Titius  and 
Sempronius  are  Hable  to  actions  under  the  first  chapter  of 
the  Lex  Aquilia  for  the  death  of  the  slave.  Titius,  having 
caused  injuries  to  the  slave  which  are  mortal,  the  death  is 
taken  to  follow  immediately  on  the  injuries,  in  accordance 
with  Julian's  opinion,  and  Titius  is  liable  to  a  direct  action 
for  the  highest  value  of  the  slave  during  the  year  preceding 
the  infliction  of  the  injuries.  Sempronius  is  also  liable  to  a 
direct  action.  In  this  case,  however,  the  measure  of  damages 
is  the  highest  value  during  the  year  preceding  the  death,  and 
this  will  include  the  value  of  the  inheritance  left  by  Maevius. 

270.  Titius  took  two  of  his  slaves  for  a  drive  in  a  carriage  and 
2Kiir^  ivhen  through  a  collision  caused  by  the  negligence  of  Seins  in 
running  into  them,  the  whole  party\were  throivn  over  an  emhanh- 
ment.  Titius  himself  breaks  his  leg  ;  his  slave  Pamphilus,  who 
until  he  lost  his  arm  six  months  previously  had  been  a  skilled 
artist,  is  killed ;  his  slave  Stichus  breaks  his  arm,  and  is  laid  up 
for  tivo  months  under  medical  attendance ;  his  dog  is  badly 
ivounded,  and  one  of  the  horses,  ivhich  as  a  pair  ivere  worth  300 
aurei,  though,  separcdely,  only  50  aurei  each,  is  killed.  What 
rules  and  principles  would  you  apply  in  ascertaining  the  damages 
ivhich  Titius  is  entitled  to  recover  ? 

He  could  recover  damages  by  an  actio  utilis  under  the 
Lex  Aquilia  for  his  own  injm'ies  and  any  consequent  loss 
sustained  ;  in  respect  of  the  slave  Pamphilus  he  could  recover, 
by  an  action  under  the  first  section  of  the  Lex  Aquilia,  his 
highest  value  during  the  previous  year,  i.e.  his  value  before 
the  loss  of  his  arm ;  in  respect  of  Stichus,  he  could  recover, 
under  the  third  section,  for  medical  expenses,  loss  of  service, 
and  any  diminution  in  his  value ;  in  respect  of  the  dog,  he 
could  recover,  under  the  third  section,  any  expenses  incmTed 
in  curing  and  any  diminution  in  value  of  the  animal ;  in 
respect  of  the  horse,  he  could  recover,  under  the  first  section, 
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the  loss  iDcurred  through  the  pair  being  broken  up,  not 
merely  the  individual  value  of  the  horse  [see  J.  IV.  3.  9  and 
10 ;  and  notes  in  Moyle  to  IV.  3.  10  and  16]. 

271.   What  actions  ivere  available  in  Roman  Law  in  respect  of 
damage  done  hij  animals  ? 

By  the  XII  Tables  a  noxal  action  de  pauperie  was 
gi'anted  against  the  owner  of  a  four-footed  animal  of  the 
domestic  kind  which  caused  damage,  w^ithout  being  provoked 
by  some  person,  through  its  own  fierce  disposition  or  pro- 
pensity to  trespass,  as,  for  instance,  where  damage  was  caused 
by  a  horse  kicking  or  by  an  ox  goring.  If  the  animal  was 
provoked  by  the  act  of  the  owner  or  of  some  other  person, 
e.g.  by  harsh  treatment,  or  by  putting  an  excessive  burden 
on  it,  an  action  under  the  Lex  Aquilia,  or  an  analogous  action 
in  factum  would  lie  against  the  person  so  causing  it  to  do 
damage.  The  action  de  pauperie  did  not  apply  to  the  case  of 
an  animal  wild  by  nature,  e.g.  a  bear  or  a  lion,  doing  damage. 
In  this  case  there  was  an  actio  utilis,  as  also  where  damage 
w^as  caused  by  an  animal  not  being  a  quadruped.  If  a  wild 
animal  escaped  and  caused  damage  after  escape,  the  original 
owner  was  not  liable  to  the  noxal  action  because,  when  the 
animal  escaped,  he  ceased  to  be  owner.  He  might,  however, 
be  liable  under  the  JEdiles'  Edict.  Damage  done  by  dogs 
appears  to  have  been  also  dealt  with  by  a  lex  Pesolania,  men- 
tioned by  Paulus  (Sent.  I.  15.  1). 

The  Edict  of  the  iEdiles  prohibited  the  keeping  in  any 
place  of  pubHc  thoroughfare  of  a  dog,  a  wild  boar,  a  bear, 
a  lion,  or  any  other  animal  likely  to  do  injury.  If  the  Edict 
was  disobeyed,  and  a  freeman  was  injured,  the  offender  was 
liable  to  damages  assessed  at  the  discretion  of  the  judge; 
if  a  freeman  was  killed,  to  a  penalty  of  200  sohdi ;  in  all 
other  cases  of  injury  the  penalty  was  double  the  damage. 

272.  Give  an  account  of  the  lex  Aquilia  concerning  damnum 
iniuria  datum.     Could  an  action  de  drought  under  it  hy  a  pater- 
familias if  {a)  his  pge  was  struck  out  hg  negligence^  [b)  his  son 
was  killed  by  negligence. 
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For  the  lex  Aqiiilia,  see  266. 

(a)  A  iftilis  actio  under  the  lex  AqiUlia  could  be  brought. 
There  was  not  a  direct  action,  because  *'  no  one  appears  to 
be  proprietor  of  the  parts  of  his  own  body."  (D.  9.  2. 
13.  pr.) 

{h)  The  paterfamilias  could  bring  a  utilis  actio  under  the 
lex  Aquilia.     (lb.  5.  3  ;  6 ;  7.  pr.) 

273.  Define  the  nature  of  Iniuria^  showing  in  what  respects 
it  differs  from  other  delicts.  What  was  the  history  of  the  penal- 
ties imcurred  l)y  its  commission  ? 

Iniuria  is  the  wilful  infringement  of  the  rights  to 
personal  freedom,  safety,  or  reputation.  It  differs  from  the 
other  delicts  treated  of  in  the  Institutes,  in  that  they  are 
offences"  against  property.  It  differs  from  damnum  iniuria 
in  that  direct  intention  is  essential. 

By  the  XII  Tables  the  penalty  for  a  limb  destroyed  was 
retaliation,  unless  the  parties  could  agree  on  compensation  ; 
for  bones  broken,  300  asses  in  the  case  of  a  freeman,  and 
150  asses  in  the  case  of  a  slave ;  in  other  injuries,  a  fine  of 
25  asses.  In  lieu  of  these  penalties  the  Praetor  introduced  a 
measure  of  damages  varying  with  the  nature  and  circum- 
stances of  the  injury  and  the  rank  of  the  injured  party. 
The  plaintiff  was  allowed  to  estimate  his  damages  in  his 
claim,  and  the  judge  might  modify  the  amount  in  his  award 
if  he  considered  it  unreasonable.  In  the  case  of  atrox  iniuria 
the  Praetor  fixed  the  damages  in  the  formula. 

274.  Comment  on  the  following  passage : — 

"  Ver alius  ran  through  the  streets  striking  on  the  face  the 
inoffensive  passengers,  and  his  attendant  purse-hearer  immediately 
silenced  their  clamours  ly  the  legal  tender  of  twenty-five  pieces  of 
copper  "  (Gibbon,  Ch.  44). 

The  only  penalty  provided  by  the  XII  Tables  for  injuries 
short  of  maiming  or  fracture  of  a  bone  of  a  freeman  was  the 
sum  of  25  asses.  The  fairin  the  value  of  money  made  this 
in  the  later  repubHc  a  nominal  suna  (about  one  shilling)  and 
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according  to  a  story  related  by  Aulus  Gellius  (Noctes  Atticae), 
a  wealthy  Eoman  youth  named  Veratius  (to  quote  the  words 
of  Gibbon)  "  indulged  himself  in  the  cheap  amusement  of 
breaking  and  satisfying  the  law  of  the  Twelve  Tables."  The 
Praetor  remedied  this  state  of  the  law  by  allowing  the  com- 
plainant to  claim  such  damages  as  he  alleged  he  had  suffered, 
the  assessment  of  the  damages  being  left  to  the  judge. 
Where,  however,  it  was  a  case  of  injuria  atrox,  the  Praetor 
himself  fixed  the  sum  to  be  paid  (G.  III.  224), 

275.  What  wrongs  luere  included  under  the  name  Iniuria  ? 
Coidd  an  Actio  Iniuriarum  he  hrought  when  harm  ivas  done  hy 
negligence  7     Whsn  was  Iniuria  said  to  he  Atrox  ? 

Iniuria  was  any  intentional  wrongful  act  affecting  the 
person  or  reputation  of  a  freeman  and  committed  by  a 
person  himself,  or  by  another  at  his  malicious  instigation  : 
e.g.  personal  injury,  libel  or  affront  however  offered,  whether 
directly  to  one's  self,  or  indirectly  through  a  member  of  one's 
family.  For  instance,  if  A  strike  B's  daughter-in-law,  the 
daughter-in-law,  her  husband,  her  father,  and  B  have  a  right 
of  action  for  the  iniuria  done  them  through  the  assault. 

The  action  was  given  by  the  XII  Tables,  but  the  penalties 
fixed  by  that  statute  received  considerable  modification  at  the 
hands  of  the  Praetor.  It  could  not  be  brought  after  one  year, 
and  w^as  not  transmissible  to  the  heirs  unless  it  had  reached 
the  stage  of  litis  contestatio.  The  penalty  was  in  the  discretion 
of  'the  judge.  The  action  could  not  be  brought  when  the 
harm  resulted  from  negligence.  The  wrongful  act  must  be 
intentional.  Iniuria  might  also  be  punished  criminally 
(J.  IV.  4. 10).  Iniuria  atrox  was  so  called  when  the  act  was 
specially  outrageous  on  account  of  the  {a)  nature  of  the  act, 
e.g.  wounding ;  {b)  the  public  nature  of  the  place  where  the 
insult  was  offered,  e.g.  in  a  theatre ;  (c)  the  part  of  the  body 
injured,  e.g.  an  eye ;  {d)  rank  or  position  of  the  person  injured, 
e.g.  a  magistrate,  ascendant,  or  patron. 

276.  Translate  and  comment  on  : 

{a)  "  Itaque   si  Jiliun  alicuins  qaie  Titio  nupta  est  iniuriam 
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feceris,  non  solum  fiUse  nomine  texnm  iniuriarum  agi  potest,  sed 
etiam  jiatris  quoque  et  mariti  nomine  "  (J.  IV.  4.  2). 

[b)  '^  Atroxiniuriasestimatur  vel  exfacto  .  .  .  velexloco  .  .  . 
vel  ex  persona  .  .  .  nonnumquam  et  locus  vulneris  atrocem 
iniuriain  facit "  (lb.  9). 

(c)  "  Hsec  actio  dissimnlatione  aholetur  "  (lb.  12). 

(a)  "  And  so  if  you  offer  insult  to  some  one's  daughter  who 
is  married  to  Titius,  not  only  may  an  action  for  injury  be 
maintained  against  you  on  behalf  of  the  daughter  but  also  on 
behalf  of  the  father  and  of  the  husband  as  well." 

Each  person  affected  by  insult  could  bring  a  separate 
action,  and  the  actio  iniuriarum  was  one  of  the  actions  which 
a  person  in  potestate  w^as  allowed  to  bring  in  his  or  her  own 
name.  Although  the  wife  was  in  the  power  of  her  father,  the 
husband  was  given  an  action  on  the  ground  that  it  was  his 
duty  to  protect  her  and  that  any  insult  to  the  wife  naturally 
reflected  on  him  also.  Similarly,  an  insult  to  a  person  in 
2Jotestafe  was  regarded  as  an  insult  to  the  paterfamilias  also. 

[h)  '*  An  injury  is  considered  aggravated  either  by  the 
act  .  .  .  or  by  reason  of  the  place  ...  or  by  reason  of  the 
rank  of  the  person  insulted.  .  .  .  Sometimes  the  position 
of  the  wound  causes  the  injury  to  be  deemed  aggravated." 

In  the  case  of  atrox  iniuria  the  amount  of  the  penalty  was 
fixed  by  the  Praetor  in  the  formula  ;  and  the  index,  if  he  found 
the  complaint  justified,  was  bound  to  condemn  for  the  amount 
so  fixed.  A  freedman  might  sue  his  patron,  and  a  son  under 
power  could  sue  the  paterfamilias  for  atrox  iniuria,  although 
in  other  cases  they  were  debarred  from  bringing  actions 
against  the  superior. 

(c)  "  This  action  is  extinguished  by  the  person  insulted 
acting  as  if  he  had  not  been  insulted." 

The  actio  iniuriarum  was  *'  ex  bono  et  aequo ,'■  and  conse- 
quently, if  the  party  insulted  was  so  oblivious  of  his  dignity 
as  not  to  show  any  resentment  at  the  time  of  the  insult,  he 
was  not  allowed  afterwards  to  change  his  mind  and  bring  ar^ 
action. 
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277.  Otciiitj  to  an  act  on  the  imrt  of  A,  B's  arm  is  broken. 
To  what  different  kinds  of  action  mifjht  the  occurrence  give  rise, 
and  against  whom  and  at  tvhose  suit  (1)  if  A  were  a  slave,  (2)  if 
B  icere  a  slave,  (3)  if  both  luere  cives  and  sui  iuris  ?  Would 
it  make  ang  difference  ivhether  the  act  teas  done  intentionally  or 
negligently  ? 

(1)  Noxal  action  under  the  lex  Aquilia  against  A's  master. 
If  done  intentionally  with  the  object  of  insulting  B,  the  actio 
iniuriarum  would  lie. 

(2)  Action  under  third  section  of  lex  Aquilia.  If  done 
intentionally,  to  insult  B's  master,  an  actio  iniuriarum  would 
lie  against  A. 

(3)  If  the  injury  were  the  result  of  neghgence,  an  actio 
utilis  under  the  lex  Aquilia  could  be  brought ;  if  the  act  were 
intentional,  an  actio  iniuriarum  would  lie  against  A. 

278.  Describe  the  obligations  said  to  arise  quasi  ex  deHcto. 
IVanslate  and  explain — 

"  Item  exercitor  navis  aid  cauponse  end  stabuli  de  dolo  ant 
fiirto  quod  in  nave  aut  in  caupona  aut  in  stabulo  factum  erit, 
quasi  ex  mcdeficio  teneri  videtur,  si  modo  ipsius  nullum  est 
maleficium,  sed  alicuius  eorum  quorum  opera  navem  aid  cauponam 
aid  stabulum  exerceret "  (J.  IV.  5.  3). 

Quasi-delicts.  —  These  were  certain  wrongs  which  were 
actionable,  but  which  did  not  fall  within  the  category  of 
Delicts,  because  they  did  not  come  within  the  provisions  of 
some  statutory  enactment,  or  they  were  cases  of  vicarious 
responsibility,  and  not  directly  imputable  to  the  fault  of  the 
person  held  hable.  The  examples  given  are  :  1.  Si  iudex 
litem  suam  fecerit.  If  a  judge  makes  a  cause  his  own,  i.e. 
gives  a  wrong  sentence  througli  corruption,  or  favour,  or 
ignorance :  there  being  no  injury  done  to  a  body  (corpori)^ 
such  a  wrong  did  not  fall  under  the  lex  Aquilia.  2.  De 
effusis  vel  deiectis.  An  occupier  of  a  house  was  responsible 
for  dou])le  the  loss  caused  where  injury  had  been  done 
through  anything  thrown  down  or  poured  from  the  house. 

R.L.  s 
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If  a  free  person  were  killed,  the  occupier  was  exposed  to 
a  penalty  of  50  aurei ;  if  a  freeman  were  injured,  the  occupier 
was  liable  to  pay  damages  assessed  at  the  discretion  of  the 
judge.  If  a  flUusfamiUas  were  alone  the  occupier,  he,  and 
not  his  father,  would  be  liable.  Here  the  person  held  liable 
did  not  himself  do  the  damage,  so  he  could  not  be  sued 
under  the  lex  Aquilia,  The  Praotor  made  him  responsible, 
for  the  protection  of  the  public.  3.  De  suspensis,  etc. 
Similarly,  for  the  protection  of  the  public,  the  Praetor  made 
penal  the  placing  or  suspending  of  anything  over  a  public 
thoroughfare  which  was  likely  by  falling  to  cause  injury. 
In  this  case  a  penalty  of  10  aurei  was  imposed,  although  no 
actual  damage  ensued.  4.  The  master  of  a  ship,  or  an  inn, 
or  a  stable,  was  liable  for  loss  arising  from  dolus  or  furtum 
on  the  part  of  his  servants.  Here  also  was  no  liability  on 
the  part  of  the  master  under  the  lex  Aquilia :  though  the 
servants  might  be  liable  for  damage  under  that  statute,  or  in 
an  actio  furti. 

"  Likewise  the  master  of  a  ship,  or  inn,  or  stable,  is  bound 
as  for  a  quasi-delict  on  account  of  any  loss  arising  from 
fraud  or  theft  committed  in  the  ship  or  the  inn  or  the 
stable,  provided  that  there  is  no  wrong-doing  on  his  own 
part,  but  only  on  the  part  of  those  by  w^hose  services  he 
works  the  ship,  the  inn,  or  the  stable."  The  action  was  in 
factum  for  the  recovery  of  double  damages. 

279.  What  was  the  liability  of  a  Judge  who  through  partiality 
or  ignorance  gave  a  manifestly  unjust  decision  ? 

If  a  judge,  through  partiality  or  corruption  or  fear  or  even 
ignorance  of  law,  gave  a  manifestly  unjust  decision,  he 
was  said  litem  suam  facere,  to  make  the  cause  his  own,  and 
rendered  himself  liable  for  any  loss  occasioned  to  a  litigant 
by  his  unjust  sentence,  the  damages  being  left  to  the  discre- 
tion of  the  judge  before  whom  the  action  was  tried.  For 
example,  if  a  judge  condemned  a  defendant  to  pay  a  sum  not 
authorised  by  the  instructions  in  the  formula  of  action  (G.  IV. 
52)  he  would  incur  this  liability. 
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The  case  is  treated  by  Justinian  as  one  of  quasi-delict, 
although  it  is  impossible  to  distinguish  it  in  principle  from 
the  case  of  a  negligent  or  unskilful  physician,  which  was  dealt 
with  under  the  Lex  Aquilia  as  a  delict.  The  reason  of  the 
latter  being  treated  as  a  delict  was  that  injury  was  done  to 
the  body. 

The  reason  why  the  judge  incurred  liability  for  ignorance 
of  law  was  that  it  was  always  open  to  him  to  consult  the 
IwiidenteSy  whose  opinions  were  authoritative,  or  the  magis- 
trate who  had  referred  the  action  to  him,  and  thus  avoid 
responsibility  for  errors  of  law. 

280.  What,  in  Roman  Laiv,  ivas  the  nature  and  extent  of  the 
liability  of  a  person  from  whose  leasehold  house  something  ivas 
thrown  hj  a  guest  to  the  injury  of  a  passer -hy  ?  What  if  the 
householder  ivas  a  son-in-power  living  apart  from  his  father  ? 

The  occupier  of  the  house  was  liable  for  double  the  damage 
caused.  If  a  freeman  were  killed,  there  was  a  penalty  of 
fifty  aurei.  If  a  freeman  were  injured,  the  householder  was 
liable  to  pay  such  compensation  as  the  judge  should  deem 
equitable,  having  regard  to  medical  and  other  expenses  in- 
curred and  loss  sustained  through  inability  to  follow  his  em- 
ployment. If  the  householder  were  a  filiusfamilias  living 
apart  from  his  father,  the  action  only  lay  against  the  son.  The 
father  was  not  responsible.  If  the  householder  were  found 
liable  in  an  action  de  effusis  vel  deientis,  he  could  recover  from 
the  actual  wrong-doer  (in  this  case,  the  guest)  by  an  action 
in  factum,  unless  the  offender  were  hi^  filiusfamilias  or  slave, 
in  which  case  he  could  pay  the  damages  out  of  the  peculium. 

281.  Point  out  the  difference  hetiveen  a  mastefs  liability  for 
delicts  committed  by  his  slave,  and  the  liability  of  an  employer 
under  English  Law  for  injuries  caused  to  strangers  by  the 
negligence  of  his  servants. 

The  master  was  liable  for  the  delicts  of  his  slave,  but  on 
being  sued  could,  in  satisfaction,  abandon  his  slave  by  way 
of  noxa  to  the  person  injured.     By  this  means  his  liability 
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could  be  limited  to  the  value  of  the  slave,  but  this  course 
was  not  open  to  the  master  when  the  wrongful  act  had 
been  committed  by  his  slave  wdth  his  know^ledge.  The 
employer  in  English  Law  is  liable  for  injuries  caused  to 
third  parties  by  the  negligence  of  his  servant,  provided  that 
the  act  causing  injury  is  done  by  the  servant  in  the  course 
of  his  employment  and  with  the  object  af  promoting  the 
employer's  interests. 
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282.  Describe  the  characteristics  of  the  three  systems  of  Roman 
procedure  {legis  actiones,  formulary  system,  and  extr aor dinar ia 
iudicia),  and  give  an  account  of  the  transitions  from  the  earlier  to 
the  later  of  these  systems,  ivith  the  reasons  ivhich  led  to  them. 

The  earliest  system  of  civil  procedure  was  that  of  the  legis 
actiones — methods  of  process,  having  their  origin  in  volun- 
tary submission  to  arbitration  and  the  practice  cf  self-redress, 
the  formal  proceedings  in  which,  being  prescribed  by  statute, 
had  at  an  early  period  become  fixed  and  immutable.  The 
characteristic  of  the  system  was  strict  adherence  to  form. 
Any  formal  error  was  fatal  to  the  proceeding.  It  was  con- 
sequently inelastic  and  admitted  of  very  little  extension  to 
meet  the  requirements  of  a  progressive  community. 

It  was  superseded  by  the  Formulary  System,  the  distinc- 
tive feature  of  which  was  the  commencement  of  the  action, 
after  summons  and  appearance,  by  embodying  the  plaintiff's 
claim  in  a  written  formula.  This  appears  to  have  been 
introduced  by  the  peregrin  praetor  in  actions  between  pere- 
grins, or  between  peregrins  and  citizens,  and  was  gradually 
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adopted  by  the  urban  praetor  in  actions  within  his  jurisdic- 
tion. The  Lex  .Sbutia  (circa  b.c.  149-126)  sanctioned  the 
use  of  the  formulary  procedure  in  all  actions  except  {a)  those 
coming  before  the  Centumviri,  and  (h)  proceedings  on  the 
ground  of  threatened  damage  (damnum  infectum) ;  and  the 
Leges  luliae  ludiciariae  (temp.  Augustus)  probably  com- 
pleted the  change,  by  making  the  procedure  by  formula 
compulsory  where  it  had  previously  been  optional. 

In  certain  cases  the  magistrate,  both  under  the  system  of 
leg  is  actiones  and  under  the  formulary  system,  took  cogni- 
sance of  the  whole  matter  and  heard  and  decided  the  dispute 
himself  without  reference  to  a  iudex.  Examples  of  this  are 
afforded  by  in  integrum  restitutio,  missio  in  possessionem,  and 
litigation  regarding  fideicommissa.  This  was  known  as 
cognitio  extraordinaria,  as  being  outside  the  ordinary 
course  (ordo)  of  judicial  procedure :  it  was  the  application  by 
the  magistrate  of  administrative  procedure  in  the  sphere  of 
litigation.  On  the  establishment  of  the  Empire,  the  imperium 
of  the  republican  magistrates  passed  to  the  emperors  and 
was  exercised  by  functionaries  to  whom  they  delegated  their 
powers.  In  matters  within  their  jurisdiction  they  were 
directed  to  adopt  administrative  methods  of  procedure  as 
being  more  speedy  and  efficacious,  and  this  led  to  a  great 
extension  of  the  extraordinary  procedure  and  the  gradual 
supersession  of  the  older  methods.  The  change  was  effected 
first  in  the  Provinces  and  was  gradually  extended  to  Eome. 
The  praetors  had  become  imperial  officials,  and  natm'ally 
aided  the  development  of  the  new  system  at  the  expense  of 
the  older  procedure.  The  excessive  technicality  which  had 
been  developed  in  the  formulary  system  of  pleading  tended 
to  its  disuse,  and  the  new  system  of  appeal  also  contributed 
to  the  change.  By  the  end  of  the  third  century  a.d.  the  pro- 
cedure by  formula  had  quite  disappeared,  and  the  constitution 
of  Diocletian  of  a.d.  294  assumes  it  to  be  obsolete. 

283.  *'  There  were  hut  five  forms  of  redress  for  wrong,  called 
*  legis  actiones,^  a  name  of  which  two  alternative  explanations 
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are  given  ly  Gaius  (IV.  11).    Three  of  these  are  genuine  actions ; 
the  other  two  are  anomalous  ..."  (Moyle). 
Explain  this  passage. 

The  five  forms  of  redress  known  as  le{/is  adiones  were  (i) 
Sacramentum  (G.  IV.  13-17),  (ii)  ludicis  Postulatio  (see 
286),  (iii)  Condictio  (G.  IV.  18-20),  (iv)  Manus  Iniectio  (G. 
IV.  21-25),  and  (v)  Pignoris  Capio  (G.  IV.  26-29).  Gaius 
states  that  they  were  called  legis  adiones  either  because  they 
were  introduced  by  statute  (Jegibus  proditse),  and  not  by  the 
Praetor's  Edict,  or  because  in  their  forms  they  strictly  followed 
the  words  of  the  statute  (i.e.  of  the  XII  Tables  and  other 
letjes),  and  were  therefore  as  immutable  as  the  statutes 
themselves. 

The  first  three  are  said  to  be  genuine  actions,  as  they 
involved  proceedings  before  a  regularly  constituted  judicial 
tribunal  and  answered  to  the  modern  conception  of  an  action, 
Manus  iniedio  and  pignoris  capio,  on  the  other  hand,  appear 
to  modern  commentators  to  be  anomalous.  They  were  either 
extra-judicial  proceedings,  leading  or  not  to  an  action  in  the 
modern  sense  of  the  term  according  as  the  claim  was  dis- 
puted or  not,  or  were  what  we  should  term  methods  of 
execution.  The  true  explanation  appears  to  be  that  legis  actio 
was  not  understood  in  early  times  as  merely  meaning  an 
action  in  the  modern  sense.  It  probably  meant  any  proceed- 
ing recognised  by  law  by  which  a  man  might  enforce  his 
rights,  whether  that  proceeding  were  judicial  or  extra-judicial. 
Proceedings  hke  the  sacramentum,  requiring  the  intervention 
of  the  magistrate,  were  one  mode  of  obtaining  legal  redress. 
But  other  extra-judicial  modes  of  enforcing  legal  claims  were 
also  recognised  and  elaborately  regulated  by  law.  As  Dr. 
Moyle  points  out  (Excursus  X.),  "  the  Eomans  themselves 
never  doubted  that  manus  iniedio  was  a  true  legis  actio.''  It 
was  clearly  regarded  as  being  a  recognised  modus  agendi 
equally  with  the  other  legis  actiones, 

284.  Describe  the  Actio  Sctcramento^  and  distinguish  it  from 
the  legis  actio  called  Condictio.    What  inferences  have  been  drawn 
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from   tliese  actions  as  to   the  character   of  2^rimiiive   judicial 
p'ocedure  ? 

For  a  description  of  the  Actio  Sacramento,  see  Gains  IV. 
16-17. 

In  the  Gondictio,  the  plaintiff  gave  notice  to  the  defendant 
to  appear  before  the  Praetor  on  the  30th  day  after  the  sum- 
mons to  choose  a  iiulex.  The  parties  then  entered  into  a 
wager  whereby  a  third  of  the  sum  in  dispute  was  forfeited 
to  the  successful  party  (instead  of  going  to  the  State  as  in 
the  Sacramentum),  in  addition  to  the  subject-matter  of  the 
dispute.  The  reason  for  the  introduction  of  the  Condictio 
was  a  matter  of  difficulty  to  Gains  and  has  given  rise  to 
much  conjecture  since.  Actions  commenced  by  sacramenium 
went  before  the  Centumviral  Court ;  and,  possibly,  the 
introduction  of  the  condictio  was  to  enable  the  parties  to 
refer  their  dispute  to  a  index  chosen  by  themselves.  Its 
introduction  may  also  be  connected  with  the  abolition  of 
the  summary  procedure  of  manus  iniectio  in  the  case  of 
nexum  by  the  Lex  Poetelia  [about  326  B.C.]  (see  345  and 
Muirhead,  sec.  40). 

The  Condictio,  therefore,  differed  from  the  Actio  Sacra- 
menti  in  the  following  respects  : — 

I.  The  wager  was  forfeited  to  the  successful  party. 

II.  The  case  was  tried  before  a  single  index. 

III.  The  procedure  in  ins  was  different. 

IV.  The  Actio  Sacramento  was  apphcable  to  both  real  and 
personal  claims ;  the  Condictio  only  to  claims  in  personam. 

These  actions  have  been  considered  by  some  writers  to 
lead  to  the  inference  that  early  legal  procedure  originates  in 
a  voluntary  submission  to  arbitration  (see  Maine,  p.  376). 

A  conjecture  which  is  now  very  generally  accepted  regard- 
ing the  origin  of  the  Sacramentum,  and  perhaps  of  judicial 
procedm^e  generally,  is  that  it  was  an  appeal  to  rehgion, 
incidentally  leading  to  an  inquiry  into  the  merits  of  the 
respective  claims  of  the  parties  (see  Girard,  p.  977). 

285.  Trace  the  steps    ly  which  procedure   hy  Sacrament  urn 
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became  obsolete.     What  inferences  does  its  name  suggest  as  to 
the  earhj  character  of  this  mods  of  trial  ? 

The  Legis  actio  Sacramento,  which  originally  was 
general  in  its  scope  and  applicable  to  both  real  and  personal 
claims,  was  to  a  great  extent  superseded  in  personal  actions, 
even  during  the  period  of  Jegis  actiones,  by  other  forms  of 
procedure,  viz.  the  actio  per  iudicis  postulationem  and 
the  condictio.  With  the  general  introduction  of  the 
formulary  system  by  the  Lex  JEhutia  and  Leges  Iidiee  it 
became  restricted  to  actions  before  the  Centumviral  Court, 
viz.  actions  relating  to  Quiritary  rights  in  the  strict  sense 
(status,  inheritance,  quiritary  ownership,  servitudes,  etc.). 
Even  in  claims  of  ownership  and  inheritance  an  alternative 
procedure  by  formula  w^as  estabhshed  through  the  expedient 
of  a  nominal  w^ager  (per  sponsionem),  the  sponsio  in  this 
case  being  merely  to  give  jurisdiction  (praeiudicialis),  and 
not  penal. 

A  direct  action  by  formula,  without  the  intervention  of  a 
sponsio,  the  formula  petitoria,  had  also  been  introduced, 
before  or  about  the  time  of  Cicero,  for  the  recovery  of  pro- 
perty ;  and  by  the  time  of  Gains  had  been  extended  to  the 
recovery  of  an  inheritance.  This  must  have  tended  to  the 
disuse  of  the  sacramental  procedure  in  the  majority  of  cases 
to  which  it  was  still  applicable.  The  great  changes  effected 
in  the  law  of  property  and  inheritance  by  the  Praetor's  Edict 
and  Imperial  legislation  also  greatly  narrowed  the  area  of  its 
possible  employment.  It  nevertheless  continued  in  use  in 
some  cases  throughout  the  classical  period  of  Eoman  Law 
and  even  as  late  as  Diocletian.  It  disappeared  with  the 
general  introduction  of  the  extraordinary  procedure. 

The  Sacramentum  in  its  origin  was  probably  an  appeal 
to  religion.  Eacii  party  took  an  oath  as  to  the  justice  of 
his  case,  and  this  necessitated  the  decision  by  the  king,  as 
the  supreme  authority  in  religious  as  well  as  civil  matters, 
as  to  which  party  was  in  the  right  in  order  to  ascertain 
which  must  make  expiation  for  his  perjury. 
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286.  Explain  the  formula:  T.  PR,  I.  A.V.P.V.D. 

This  was  a  formula  in  use  in  the  legis  actio  per  iudicis 
postulationem^  of  which  action  httle  else  is  known,  the  portion 
of  the  manuscript  of  Gains  dealing  with  it  being  illegible. 
It  is  found  in  a  work  of  Valerius  Probus  containing  abbrevia- 
tions of  legal  terms,  and  is  supposed  to  mean  "  Te,  Prsetor, 
iudicem  arhitrumve  postulo  uti  des"  (''I  demand  from  you, 
Praetor,  that  you  appoint  a  judge  or  arbiter  ").  Various  con- 
jectures have  been  made  as  to  the  nature  and  scope  of  the 
iudicis  postulatio.  Poste  supposes  that  it  was  distinguished 
from  the  actio  sacramenti  and  the  condictio  by  a  certain 
discretion  being  allowed  to  the  judge  or  arbiter  in  giving  his 
decision,  and  that  it  was  the  prototype  of  the  actions  house 
fidei  of  the  formulary  period.  In  the  XII  Tables  there  are 
references  to  arMtria,  and  it  is  probable  that  to  these  the 
iudicis  postulatio  would  apply  so  long  as  the  system  of  legis 
actioaes  continued.  The  actions  finium  regundorum,  familids 
herciscundse,  com?nuni  dividundo  and  de  arhorihus  sicccisiSf 
derived  from  the  XII  Tables,  appear  to  come  within  this 
category.  But  it  appears  clear  from  Gains  (IV.  20)  that  the 
iudicis  postulatio  was  also  employed  in  iudicicc  stricti  iuris,  and 
Muirhead  suggests  that  it  was  applicable  ■  to  cases  in  which 
the  claim  was  less  than  the  minimum  sacramental  penalty. 
Some  writers  maintain  that  it  was  an  alternative  procedure 
in  all  cases.  (See  Muirhead,  sec.  35 ;  Eoby,  vol.  ii.  p.  345 ; 
Ouq,  vol.  i.  pp.  147-149.) 

287.  What  traces  are  found  in  Boman  legal  writings  of  an 
early  system  of  self-redress  ? 

Explain  the  following : — 

(ci)  '"'' Postea  qudedam  leges  ex  aliis  quihusdam  can  sis  pro 
iudicato  manus  iniectionem  in  quosdam  dederunt  \  .  .  alid&  leges 
constituerunt  quasdam  actiones  per  manus  iniectionem  sedpuram" 
(G.  IV.  22-23). 

(^b)  "  Per  pignoris  capionem  lege  agehatur  de  quihusdam  rehus 
moribuSf  de  quihusdam  lege  "  (/^.  26). 

The  earliest  system  of  remedial  procedure  at  Eome  bears 


Law  relating  to  Actions.  267 

manifest  traces  of  its  development  out  of  a  more   archaic 
system  of   self -redress.     The  community  intervenes  in  the 
first  instance  not  so  much  for  the  purpose  of  doing  justice 
as  to  prevent  disturbance  of  the  peace ;  and  at  a  time  when 
public  authority  has  not  yet  sufficient  organisation  or  force 
to  secure  obedience  to  its  decrees  without  the  express  or 
tacit   submission   of    the   litigants,   various    expedients   are 
resorted  to  to  induce  such  submission  by  the  parties.     This 
is  illustrated  by  the  Wager  in  the  Sacramental  action  and 
by  the  fourfold  penalty  in  cases  of  Manifest  Theft.      The 
Sacramental  Action,  as  described  by  Gaius,  clearly  indicates 
resort  to  self-redress  stayed  by  a  submission  to  arbitration ; 
and   the   fourfold    penalty   in   cases   of    Manifest    Theft   is 
undoubtedly  a  survival  of  an  early  expedient  to  induce  the 
person  wronged  to  forego  his  revenge  and  submit  his  com- 
plaint to  the  judgment  of  a  public  tribunal.     Another  stage 
is   reached   when   the    public   authority   finds   itself   strong 
enough  to  prescribe  and  enforce  regulations  for  self-redress. 
It  is  not  able  to  prohibit  self-redress  altogether,  but  places 
it  under  definite  restrictions.     This  may  take  place  in  three 
ways  :  (i)  Self-redress  is  made  conditional  on  the  wrong-doer 
refusing   satisfaction,  illustrated   by  the  clause  of  the  XII 
Tables,  "  Si  membrum  rupU,  ni  cum  eo  paclt,  tallo  esto  "  ("  If 
any  one  has  broken  another's  limb,  unless  he  can  agree  with 
his  adversary  he  shall  be  liable  to  retaliation  ").     (ii)  Various 
formalities  are  prescribed  which  the  party  seeking  redress 
must  observe  at  his  peril,     (iii)  The  remedy  by  self-redress 
is  limited  to  certain  well-defined  cases.     Both  these  latter 
modes   are   illustrated   by  the   regulations   affecting  Manus 
Iniectlo  and  Piynoris  Capio  described  by  Gaius  (IV.  21-29). 
Finally,    the    State    assumes    complete    control    over    the 
administration  of  remedial  justice,  and  the  enforcement  of 
rights   is   permitted   only   through   the    intervention   of    its 
officers.     Where  traces  of  the  earlier  procedure  by  way  of 
self-redress  still  survive,  they  are  retained  merely  as  a  con- 
venient mode  of  initiating  legal  proceedings. 

[a)  "  Subsequently  certain  statutes  granted  manus  iniectio 
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as  for  a  judgment  debt  against  various  persons  on  some  other 
grounds.  .  .  .  Other  statutes  enacted  that  certain  actions 
should  be  enforceable  by  manus  iniectio,  but  in  its  simple 
form." 

Manus  iniectio  was  a  proceeding  by  which  a  creditor  was 
entitled  to  arrest  his  debtor  and  detain  him  in  bondage  until 
the  debt  was  paid. 

It  clearly  originated  as  a  means  of  self -redress  on  the  part 
of  creditors,  but  was  subsequently  recognised  by  law  and  was 
regulated  by  the  XII  Tables.  It  was  applicable,  as  appears 
from  the  XII  Tables,  to  two  classes  of  debts,  viz.  to  debts 
contracted  by  nexum,  i.e.  where  the  debtor  had  pledged  his 
body  as  security,  and  to  judgment  debts  ;  it  w^as  also  em- 
ployed in  the  case  of  a  defendant  who  refused  to  appear 
before  the  magistrate  on  summons.  (For  the  proceedings  in 
manus  iniectio,  see  Poste's  Gaius,  Note  to  III.  §  77.) 

Subsequent  statutes  from  time  to  time  authorised  its 
employment  in  other  cases,  e.g.  the  Lex  PuUilia,  against  the 
principal  debtor  by  a  sponsor  w^ho  had  been  obhged  to  pay 
the  debt,  if  not  reimbursed  within  six  months  ;  and  the  Lex 
Furia  de  Sponsu,  against  a  creditor  who  had  exacted  from 
one  of  several  sponsors  more  than  his  rateable  share.  In 
these  cases  the  defendant  was  placed  in  the  position  of  a 
judgment  debtor  [manus  iniectio  pro  iudicato). 

If  he  desired  to  dispute  the  creditor's  right  of  seizure,  he 
could  not  contest  the  claim  in  person,  but  had  to  obtain  the 
interposition  of  a  vindex,  who  might  pay  the  claim  and  obtain 
his  release,  or,  if  he  disputed  the  claim  and  the  decision  went 
against  him,  was  liable  to  pay  double. 

In  some  cases  a  less  drastic  form  of  manus  iniectio,  termed 
manus  iniectio  pura,  w^as  introduced  by  statute.  In  these 
cases  the  defendant  was  allowed  to  resist  arrest  and  defend 
in  person  without  the  interposition  of  a  vindex.  Gaius  gives 
as  instances  the  action  against  a  legatee  who  received  by  way 
of  legacy  more  than  1000  asses  contrary  to  the  provisions  of 
the  Lex  Furia  testamentaria  and  the  action  against  usurers 
under  the  Lex  Marcia. 
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By  the  Lex  ValUa,  the  defendant  was  permitted  in  all 
cases  to  resist  arrest  and  defend  in  person,  except  in  pro- 
ceedings on  a  judgment  debt  and  in  the  actio  depensi,  i.e.  in 
an  action  by  the  sponsor,  who  had  paid  the  debt,  to  recover 
from  the  principal  debtor.  Except  in  these  two  cases,  there- 
fore, manus  iniectio  was  always  pura  in  later  law. 

(h)  "  Proceedings  by  distress  [jwr  2')ignoris  capionem)  were 
employed  in  some  cases  by  custom,  in  some  cases  by  statute." 

By  custom,  ^^iffnoris  cajno  was  employed  to  enforce  obliga- 
tions connected  with  military  service,  e.g.  the  soldier  could 
distrain  for  his  pay  (a?s  mil  it  are),  for  money  to  procure  a  horse 
{ses  equestre),  and  for  fodder  for  his  horse  (ae.s-  hordiarium), 
By  the  XII  Tables  pignoris  capio  was  applicable  to  enforce 
payment  from  the  buyer  of  a  victim  and  the  hirer  of  a  beast 
of  burden  lent  to  raise  money  for  a  sacrifice.  It  was  also 
extended  by  the  lex  censoria  to  claims  by  puhlicani  for  taxes. 

Pignoris  capio  appears  to  have  been  confined  to  claims 
of  a  public  character,  for  which  there  was  no  other  appro- 
priate remedy  available.  It  was,  like  manus  iniectio,  a  mode 
of  regulated  self -redress,  in  which  the  distrainer  was  required 
to  comply  with  definite  formalities  and  use  certain  words  of 
style  {certis  verbis).  It  was  essentially  an  extra  judicial  pro- 
ceeding, but,  if  the  right  to  seize  the  pledge  were  disputed,  it 
served  as  a  preliminary  formal  step  in  the  procedure  of  an 
action  in  the  strict  sense  of  the  term  (see  Poste,  Note  to  IV. 
26-29,  and  Sohm,  §  48). 

288.  Translate  and  explain :  "  Itaque  per  legem  jEbutiam  et 
duas  Julias  suhlaise  sunt  istse  legis  actiones,  effectumque  est  ut 
per  concepta  verba  id  est  per  formidas  litigemus'''*  (G.  IV.  30). 

State  what  you  Jcnoio  of  the  date  of  these  laws.  What  reasons 
have  been  given  for  the  legis  actiones  falling  into  disuse  ?  How 
far  tvere  theg  abolished  by  the  laws  referred  to  ? 

What  different  views  are  held  as  to  ivhctt  was  really  enacted  by 
the  laws  to  which  Gains  attribides  the  abolition  of  the  legis  actiones  ? 

"  Accordingly  by  the  lex  ^butia  and  the  two  leges  luliae 
those  statutory  forms  of  action  were  abolished,  and  it  was 
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brought  about   that   lawsuits   are  conducted   by   means   of 
instructions  framed  to  meet  the  case,  that  is,  by  formulae." 

The  date  of  the  Lex  ^Ebutia  is  uncertain,  but  it  was 
probably  enacted  between  the  years  149  B.C.  and  126  B.C. 
The  new  procedure  was  certainly  in  existence  about  126  B.C., 
as  Cicero  refers  to  the  power  of  the  Praetor  to  refuse  an 
action  at  that  period,  and  eight  years  later  the  formula  Ruti- 
liana  was  introduced.  On  the  other  hand,  the  formulary 
procedure  does  not  appear  to  have  come  into  general  use  in 
the  City  courts  in  the  latter  part  of  the  third  century  B.C., 
when  Sextus  ^lius  Psetus  wrote  the  Tripertita,  one  part  of 
which  deals  with  the  legis  actiones,  nor,  much  later,  in  149  B.C., 
when  the  lex  Galpurnia  de  Repetundis  is  said  to  have  prescribed 
the  sacramentum  as  the  modus  agendi  to  recover  illegal  ex- 
actions. The  leges  Iidiae  were  probably  both  enacted  under 
Augustus  about  17  b.c.  One  of  these  laws  must  be  attributed 
to  Augustus,  as  the  manus  inieclio  was  in  existence  after  the 
death  of  Julius  Caesar,  and  is  referred  to  in  the  Lex  Coloniije 
Genetivsej  B.C.  44. 

Gains  attributes  the  disuse  of  the  legis  actiones  to  their 
excessive  formalism  [nimia  subtilitas).  The  main  reason  for 
their  supersession,  however,  was  their  rigidity  and  the  impos- 
sibility of  adapting  them  to  the  needs  of  a  progressive  society 
(see  Poste's  note  to  G.  IV.  30). 

The  opinion  of  recent  writers  on  the  subject  is  that  the 
Lex  ^butia  merely  authorised  the  Praetor  Urbanus  to 
direct  the  trial  by  formula  (which  had  been  the  usual  pro- 
cedure in  actions  coming  within  the  jurisdiction  of'  the 
Praetor  Peregrinus)  of  any  action  between  Eoman  citizens 
which  required  the  appointment  of  a  iudex,  the  parties 
having  the  option  between  this  procedure  and  the  legis  actio. 
According  to  this  view,  the  leges  lujiae  aboUshed  the  pro- 
cedure by  legis  actio,  which  had  practically  gone  quite  out 
of  use  in  personal  actions,  except  in  Centumviral  actions,  by 
enacting  that  the  formulary  process  should  be  compulsory 
wherever  it  had  previously  been  optional. 

According  to  Sohm  (pp.  259  et  seq.),  the  object  of  the  Lex 


Laav  relating  to  Actions.  271 

JElndid  was  to  give  statutory  validity  to  procedure  by 
formula,  and  to  give  to  the  judgment  of  the  index  on  the 
issue  as  framed  in  a  formula  the  effect  of  a  judgment 
founded  on  statute.  In  his  view,  the  formula  had  already 
been  introduced  by  the  Prsetor  Urlanus  in  his  court,  and 
came  into  conflict  (as  far  as  the  City  Court  was  concerned) 
with  the  procedure  by  legis  actio  which  was  in  the  control  of 
the  Pontifices.  The  effect  of  the  Lex  j^bidia  was  to  declare 
the  formula  a  modus  agendi  of  the  ius  civile. 

Cuq  suggests  that  the  Lex  JEbutia  permitted  the  Praetor 
Urhanus  to  direct  the  trial  by  formula  only  of  condictiones, 
the  object  being  to  simplify  the  process  in  actions  of 
debt,  and  to  save  the  plaintiff  from  the  inconvenience  of 
waiting  the  thirty  days  which  the  Lex  Silia  interposed 
between  the  proceedings  in  iure  and  the  appointment  of  the 
iud£X. 

289.  Explain  the  procedure  ly  which ^  at  different  periods 
of  Roman  Laiv,  a  defendant  to  an  action  teas  drought  before  the 
Prsetor. 

Under  the  early  law  it  was  left  to  the  plaintiff  to  bring 
the  defendant  before  the  magistrate.  The  summons  (in  ius 
Yocatio)  was  the  private  act  of  the  plaintiff,  and  disobedience 
to  it  was  not  a  legal  offence.  The  XII  Tables  went  no 
further  than  to  authorise  the  employment  of  force  to  seize 
and  drag  an  unwilling  defendant  before  the  court.  Under 
the  Edictal  procedure  the  summons  was  still  the  act  of  the 
plaintiff,  V)ut  disobedience  was  constituted  a  wrong  giving 
rise  to  a  penal  action  and  also  exposing  the  property  of 
the  defendant,  if  he  kept  out  of  the  way,  to  seizure  and 
sale.  The  principle  was  established  that  it  was  the  duty  of 
a  citizen  to  answer  in  the  courts  of  justice  anj^  complaint 
brought  against  him.  Under  the  Imperial  system  (extra- 
ordinaria  iudicia)  the  summons  was  issued  by  the  officers 
of  the  court.  The  plaintiff  applied  to  the  magistrate  and 
furnished  a  short  statement  of  his  case  (libellus  conven- 
tionis).     This  was  sent  by  an   officer  of  the   court  to  the 
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defendant,  who  could  be  arrested  if  he  refused  to  give  an 
undertaking  to  appear. 

290.  Describe  the  functions  of  the  Prsetor  in  a  case  .  of  civil 
litigation  in  the  time  of  Gains,  from  the  stage  of  summons  to  that 
of  execution. 

The  plaintiff  summoned  the  defendant  to  appear  before 
the  Praetor  (in  ius  Yocatio).  On  his  appearance  the  plaintiff 
indicated  the  formula  which  applied  to  his  case  (the  various 
formuJse  of  actions  being  published  in  the  Praetor's  album, 
which  was  exhibited  in  the  forum),  and  the  defendant  applied 
to  insert  an  exception,  when  necessary.  The  Praetor,  after 
hearing  the  allegations  of  the  parties,  settled  the  formula. 

The  issue  being  settled,  the  iudex  was  selected  and  the 
result  of  the  preliminary  pleadings  w^as  embodied  in  a 
formula,  security  being  taken  from  the  defendant  to  appear 
and  abide  by  the  decision.  After  the  condemnatio  the  creditor 
could  apply  to  the  Praetor  to  grant  him  execution. 

291.  Give  a  short  account  of  the  Formularg  system  of 
procedure,  and  describe  the  various  jJarfs  of  the  Formida. 

The  Formulary  System. — The  proceeding  by  formula 
commenced  by  the  in  ius  vocatio,  i.e.  a  summons  by  the 
plaintiff  to  the  defendant  to  appear  before  the  Praetor  or 
other  magistrate  having  jurisdiction.  The  parties  being 
before  the  magistrate,  the  plaintiff  stated  his  case,  indicated 
the  particular  formida  of  action  which  he  wished  to  employ^ 
(editio  actionis),  and  requested  the  magistrate  to  grant 
him  an  action  (postulatio  actionis).  The  defendant  was 
not  allowed  at  this  stage  to  dispute  the  truth  of  the  facts 
stated  by  the  plaintiff,  the  only  question  being  whether, 
assuming  them  to  be  true,  an  action  would  lie.  He  could 
only  submit  that  the  plaintiff's  allegations  did  not  furnish 
any  ground  for  an  action.  If  the  magistrate,  after  hearing 
the  parties,  decided,  or  if  it  was  admitted,  that  the  action 
would  lie,  the  next  step  was  to  settle  the  formula. 

This  consisted  of  written  instructions,  drawn  up  by  the 
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magistrate,  nominating  a  judge,  setting  forth  the  issues  to 
be  tried,  and  directing  the  judge  to  condemn  or  absolve  the 
defendant  according  as  he  found  such  issues  proved  or  not 
proved. 

The  formula  being  settled  and  delivered,  the  parties  had 
to  appear  before  the  judge,  who,  after  production  of  proofs 
and  hearing  the  parties  or  their  advocates,  delivered  his 
judgment  (sententia). 

After  pronouncing  judgment,  the  judge's  duty  came  to  an 
end.  To  obtain  execution  resort  had  again  to  be  made  to 
the  magistrate. 

The  characteristic  feature  of  this  system  was  the  employ- 
ment of  a  written  formula  containing  the  terms  of  reference 
to  the  judge  and  defining  the  questions  he  had  to  decide  and 
the  powers  conferred  on  him. 

The  chief  parts  of  a  formula  were  five — 

I.  Nomination  of  the  iudex,  e.g.  Tiiius  index  esto. 

II.  Demonstration  a  clause  containing  a  recital  of  the 
facts  on  which  the  action  was  based,  e.g.  Quod  Aldus  Ageritis 
Numerio  Neyidio  hominem  vendklit.  It  was  probably  confined 
to  actions  in  which  the  claim  was  for  an  uncertain  sum  [i.e. 
with  an  intentio  incerta). 

III.  Intentio,  the  part  of  the  formula  in  which  the  question 
to  be  investigated  by  the  judge  was  stated,  e.g.  (where  the 
claim  was  for  a  definite  sum  of  money)  Si  paret  Numerium 
Negidium  Aido  Agerio  sestertiwn  decern  millia  dare  oportere,  or 
(where  the  claim  was  for  an  unascertained  amount,  to  be 
assessed  by  the  judge)  Quidquid  paret  N.  Negidium  A.  Agerio 
dare  (/mere)  oportere  {fixfide  hona). 

IV.  Adiudicatio,  a  clause  only  occurring  in  partition 
actions,  in  which  the  judge  was  directed  to  adjudicate  the 
shares  in  the  property  to  be  partitioned,  e.g.  Quantum  adiudi- 
cari  oporfet  iu.dex  Aulo  Agerio  adiudicato. 

V.  Condemnatio,  the  clause  directing  the  judge  to  con- 
demn or  absolve  the  defendant  according  as  he  found  the 
plaintiffs  allegations  proved  or  not,  e.g.  hulex  N.  Negidium 
A.  Agerio  sestertium  decern  millia  comlemna^si  non  j^aret  absolve, 

B.L.  T 
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or  Quanti  ea  res  erity  tantam  pecimiam,  index,  N.  Negidium  A. 
Agerio  co)idemna,  si  non  paret,  ahsolvito. 

The  formula  might  also  contain  other  clauses,  e.g.  a 
Prsescriptio,  or  an  Exceptio  (see  292  and  294). 

292.  Explain  the  nature  and  importance  of  the  Exceptio  in  the 
Formularg  system  of  pleading.  Mention  some  of  the  most  im- 
liortant  Exceptio nes. 

An  exceptio  was  a  plea  allowed  to  a  defendant,  who, 
though  liable  according  to  the  letter  of  the  law,  yet  alleged 
facts  which  w^ould  make  his  condemnation  inequitable. 
The  essence  of  the  exceptio  was  in  the  expression  it  gave  to 
the  opposition  between  the  praetorian  and  the  ancient  ius 
civile.  It  was  the  means  by  which  the  magistrate  gave 
effect  to  equitable  defences  not  recognised  by  the  ius  civile. 
Thus,  the  plaintiff's  claim  might  be  based  on  a  formal 
contract  induced  by  fraud  or  intimidation.  In  strict  law 
the  defendant  was  liable,  but  the  Praetor  allowed  the  fraud 
or  intimidation  to  be  set  up  by  way  of  exception  to  the  claim 
and  directed  the  judge  to  condemn  only  in  the  event  of  the 
exception  not  being  established  by  the  evidence. 

Some  of  the  most  important  exceptiones  were  (a)  doU, 
(b)  metus,  (c)  non  numeratse  pecunise,  (d)  pacfi  conventi,  (e)  rei 
iudicatse,  (/)  rei  in  indicium  dednctse,  (g)  lofigi  temporis,  (Ji)  litis 
cUviduse,  (^)  ^'6*.  Macedoniani,  {Ic)  Sc.  VeUeiani,  (I)  legis  Cincise, 
etc.  (see  Sohm,  pp.  290-297). 

293.  What  ivas  the  formula  of  an  action  ?  What  advan- 
tages had  the  procedure  with  formula  over  the  earlier  procedure? 
Explain  the  construction  of  an  ordinary  formida  by  the  examp^le 
of  an  action  on  the  contract  of  sale. 

How  far  was  the  formidary  procedure  a  complete  novelty, 
and  hoiv  far  a  reproduction  of  the  system  of  legis  actiones? 

The  formula  consisted  of  written  instructions  issued 
by  the  Praetor  or  other  magistrate  to  a  judge  or  several 
judges  {I'ecuperatores)^  containing  (1)  the  appointment  of  the 
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judge  or  judges,  (2)  a  statement  of  the  questions  to  be 
decided,  and  (3)  a  direction  to  condemn  or  acquit  according 
to  his  or  their  finding  on  the  issues  submitted. 

The  procedure  by  formula  had  two  great  advantages  over 
the  earHer  procedure : 

(1)  The  parties  had  no  formal  acts  to  perform  or  formal 
words  to  utter  in  the  proceedings  in  iiire. 

In  the  Jefjis  cutio  procedure  an  error  of  form  at  any  stage 
of  the  proceedings  was  fatal.  In  the  formulary  system  no 
litigant  could  commit  a  fatal  error  before  the  litis  coii- 
testatio. 

(2)  The  formula  was  infinitely  more  elastic  and  could  be 
adapted  so  as  to  give  effect  to  any  claim  which  the  Praetor 
considered  equitable.  The  earlier  procedm-e  was  strictly 
limited  by  the  terms  of  the  statute  on  which  the  action  was 
founded  and  admitted  of  little  or  no  extension  to  meet  new 
circumstances. 

Construction  of  formula — see  291. 

Formula  in  action  on  contract  of  sale — Titius  iiulex  esto : 
[Demonstratio]  Qmd  Aid  us  Agerius  Numerio  Negidio 
hominem  vendidit :  [Intentio]  Quidquid  paret  oh  earn  rem 
N.  Negidium  A,  Agerio  dare  facer e  oporfere  ex  bona  fide  : 
[Condemnatio]  Eius,  index,  N.  Negidium  A.  Agerio  con- 
dernna,  si  non  paret  absolve. 

The  novelty  in  the  formulary  system  was  not  the  division 
of  the  proceedings  into  two  stages,  the  proceedings  in  iure 
before  the  magistrate,  and  those  in  imlicio  before  the  judge, 
for  this  had  already  been  in  practice  in  the  earlier  proce- 
dure. The  important  chan<i,e  was  in  dispensing  with  the 
solemn  formal  proceedings  and  the  strict  adherence  to  the 
statutory  words  in  the  litis  contestatio,  and  allowing  the 
question  at  issue  to  be  embodied  in  a  written  formula  under 
the  supervision  of  the  Praetor.  Tlie  Praetor,  whoso  func- 
tions in  actions  under  the  earlier  system  had  been  merely 
ministerial,  thus  obtained  control  of  litigation,  as  the  decision 
whether  a  formula  could  be  properly  granted  to  an  applicant 
rested  with  him. 
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294.  What  ivere  Praescriptio  and  Exceptio  as  parts  of 
a  Formula  ?     Give  an  example  of  each. 

Praescriptio  was  a  clause,  inserted  at  the  commencement 
of  the  formula,  limiting  the  scope  of  the  inquiry  on  behalf 
of  the  plaintiff  (p.  pro  actore)  or  setting  out  some  condition, 
subject  to  which  the  inquiry  was  to  proceed,  on  behalf 
of  the  defendant  (p.  pro  reo).  In  the  time  of  Gains  the 
prsescriptio  on  behalf  of  the  defendant  {e.g.  ijrsescriptio  longi 
temjwris)  had  ceased  to  be  used,  its  place  being  taken  by  an 
exceptio.  Examples  of  the  Praescriptio  pro  actore  were : 
"  Ea  res  agatur  cuius  rei  dies  fuit,"  limiting  the  inquiry 
to  money  already  due,  so  as  not  to  prejudice  future  claims ; 
and  "  Ea  res  agatur  de  fundo  mancipando,"  limiting  the 
inquiry  to  a  claim  on  a  mancipation  so  as  not  to  prevent 
a  claim  being  afterwards  asserted  on  some  other  title. 

Exceptio  was  a  clause  of  the  formula  in  which  the  de- 
fendant set  out  some  equitable  defence  countervailing  the 
plaintiff's  claim.  It  usually  took  the  form  of  a  negative 
condition  following  the  intentio,  e.g.  exceptio  doli — "  Si  in  ea 
re  nihil  dolo  maJo  Auli  Agerii  factum  sit  nequefiat.'" 

295.  DescriT)e  the  original  praescriptio,  explaining  the  mean- 
ing of  its  ?ictme,  and  the  application  of  the  form  cuius  rei  dies 
fuit. 

Praescriptio  {Free  scribere  =  to  write  before),  in  its  origin, 
was  a  clause  inserted  at  the  commencement  of  the  formula 
in  an  action,  limiting  the  scope  of  the  claim  contained  in  the 
intentio,  or  setting  out  matters  of  fact  forming  the  grounds 
of  the  action  or  constituting  conditions  on  which  the  action 
might  be  maintained.  [These  latter,  in  later  times,  were 
inserted  by  way  of  exceptio.']  It  might  be  inserted  in  the 
interests  of  the  plaintiff  (jjro  actore)  or  on  behalf  of  the 
defendant  (pro  reo). 

An  example  of  prsescriptio  pro  actore  was  the  clause,  "  Fa 
res  agatur  cuius  rei  dies  fuit " — by  which  the  plaintiff 
reserved  his  rights  of  action  on  debts  not  yet  due,  which 
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would  have  been  lost  by  consumptio  actionis  if  the  formula 
had  not  been  thus  modified. 

296.  In  ivliat  part  of  the  Formula  did  an  Exception  appear  ? 
What  was  ths  difference  between  a  dilatory  and  a  peremptory 
Exception  ? 

The  Exceptio  followed  the  Intentio  in  the  formula,  and 
consisted  of  a  negative  clause  involving  an  allegation  which, 
if  proved  by  the  defendant  (the  burden  of  proof  of  an  excep- 
tion being  on  the  defendant — reus  in  exceptione  actor  est), 
defeated  the  claim  altogether  or  in  part,  e.g.  "  Si  in  ea  re 
nihil  dolo  maJo  Aiili  Ayerii  faction  sit  neqnefiat." 

Dilatory  and  Peremptory  Exception. — A  dilatory  or 
temporary  exception  was  one  which  raised  the  objection 
that  the  action  was  brought  prematurely,  e.y.  an  exceptio 
jMcti  conventi,  where  the  plaintiff  had  agreed  not  to  sue  for 
a  fixed  time.  A  peremjitory  or  perpetual  exception  was  one 
which  was  absolutely  destructive  of  the  plaintiff's  claim  on 
the  merits,  e.y.  the  exceptio  doli.  Both  were  equally  fatal 
to  the  plaintiff  under  the  old  law ;  for  the  dilatory  exception, 
if  established,  led  to  judgment  for  the  defendant,  which 
would  enable  him  to  plead  the  exceptio  rei  iudicatse  if  the 
plaintiff  brought  a  second  action.  After  the  time  of  Zeno, 
however,  the  plaintiff  would  not  lose  his  right  of  action,  but 
he  was  not  allowed  to  bring  a  second  action  until  the  expira- 
tion of  twice  the  time  during  which  he  ought  to  have  waited 
and  until  he  had  paid  the  costs  of  the  first  action. 

297.  What  was  the  oriyin  of  the  Exceptio  Doli?  Explain 
and  illustrate  some  of  its  principal  applications. 

The  exceptio  doli  was  introduced  by  Aquilius  Gallus 
(66  B.C.),  the  colleague  of  Cicero  in  the  praetorship.  It  was 
in  this  form — '^  si  in  ea  re  nihil  dolo  malo  Aid i  Ay crii  factum 
sit  neqm  fiaV  (Gains  IV.  119).  It  extended  not  only  to 
specific  fraud  or  unfair  dealing  in  the  transaction  on  which 
the  action  was  brought,  but  also  to  any  circumstances,  even 
subsequent  thereto,  which  made  the  bringing  of  the  action 
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inconsistent  witjb  good  faith.  It  was  thus  of  very  wide 
application  and  covered  the  ground  of  many  special  excep- 
tions, as,  for  instance,  the  exceptio  metus,  pacti  conventi,  etc. 
It  could  also  be  used  to  give  effect  to  a  set-off  or  a  counter- 
claim, e.g.  when  the  defendant  was  called  upon  to  deliver 
up  some  object,  but  claimed  compensation  for  moneys 
expended  on  it. 

Its  insertion  in  the  formula  empowered  the  judge  to  take 
into  account  any  circumstances  which  would  make  a  con- 
demnation of  the  defendant  substantially  unjust.  As  a 
result  the  exceptio  doli  came  to  be  available  in  place  of  all 
special  exceptions,  operating  as  a  plea  of  the  general  issue 
and  enabling  the  defendant  to  set  up  any  fact  which,  for 
any  reason  whatsoever,  might  seem  calculated  to  secure  his 
acquittal  (see  Sohm,  pp.  294-296). 

298.  What  ivas  the  condemnatio  clause  in  a  formula  ?  Give 
illustrations  of  it  in  an  actio  in  rem  and  an  actio  certse  credits^ 
pecunise. 

Distinguish  'between  a  condemnatio  incerta  inflnita  and  a  con- 
demnatio incerta  cum  taxatione. 

The  Condemnatio  was  the  clause  in  which  the  judge  was 
directed  to  condemn  or  absolve  the  defendant  according  as 
he  found  the  plaintiff's  allegations  proved  or  not.  In  the 
formulary  procedure  the  condemnatio  was  always  to  pay  a 
sum  of  money.  Where  the  judge's  discretion  was  unfettered, 
as  in  real  actions,  it  was  termed  condemnatio  incerta  in- 
finita.  Where  a  limit  was  fixed  which  the  judge  could  not 
exceed,  as  e.g.  in  the  actio  de  loeculio,  it  was  said  to  be  con- 
demnatio incerta  cum  taxatione. 

For  illustrations  of  the  condemnatio  in  an  actio  in  rem 
and  an  actio  certse  creditse  pecunise,  see  Gaius  IV.  50  and  51. 

299.  Account  for  the  condemnatio  of  a  formida  being  pecuniary. 
Was  it  possible  to  enforce  specific  performance  of  a  contract^  and  if 
so,  how  ? 

The  probable  explanation  of  the  fact  that  the  condemnatio 
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was  always  to  pay  a  sum  of  money  is  that,  both  in 
early  and  in  classical  Koman  Law,  execution  could  only 
be  enforced  against  the  defendant  in  respect  of  a  money 
debt. 

Specific  performance  could  not  be  enforced  directly,  but  it 
could  be  secured  indirectly  by  obtaining  d,  formula  arbitraria, 
under  which  the  index  was  allowed  a  discretion  as  to  the 
amount  which  the  defendant  might  be  condemned  to  pay  in 
the  event  of  his  refusing  to  perform  his  contract. 

300.  Explain^  tvith  illustrations,  the  differences  between  actions 
in  rem  and  in  personam,  stricfi  iuris  and  honeefidei,  in  ins  and 
in  factum  concqttae. 

An  action  in  rem  was  one  in  which  the  plaintiff  claimed 
the  ownership  of  a  thing  or  some  right  available  against 
persons  generally,  the  defendant  not  being  named  in  the 
intentio  of  the  formula,  e.g.  '*  Si  paret  fundum  Capenatem  ex 
iure  Quiritium  Auli  Agerii  esse'* 

An  action  in  personam  was  one  in  which  the  plaintiff 
asserted  an  obligation  on  the  part  of  the  defendant  to  transfer, 
perform,  or  make  good  something  to  or  for  him  {dare,  facer e, 
prsesiare  oportere). 

The  condictio  cerli  (in  which  a  definite  sum  of  money  was 
claimed)  may  serve  as  an  illustration.  The  intentio  was  "  Si 
paret  Numerium  Negidium  Aulo  Agerio  decern  millia  sestertium 
dare  oportere^ 

Actions  stricti  iuris  were  actions  in  which  the  judge  was 
bound  to  give  judgment  in  accordance  with  the  strict  legal 
effect  of  the  transaction  on  which  the  claim  was  made,  and 
could  not  take  notice  of  equitable  considerations  unless  they 
were  specially  pleaded,  e.g.  the  condictio  certi. 

Bonse  fidei  actions  were  those  in  which  the  judge,  in 
giving  his  decision,  was  allowed  to  give  full  effect  to  conflict- 
ing equitable  claims  arising  out  of  the  transaction  which  was 
the  subject  of  the  suit.  Tlie  term  originated  from  the  words 
ex  fide  bona  or  some  equivalent  expression  [e.g.  quod  sequius  or 
quod  melius)  appearing  in  the  inleniio.     Examples   of  such 
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actions  are  those  arising  out  of  the  consensual  contracts,  the 
actio  empti,  etc. 

Actions  in  ius  conceptae  were  those  in  which  the  formula 
contained  an  allegation  of  a  legal  duty  expressed  by  the 
word  oportere,  e.g.  "  Quidquid  ob  earn  rem  A'.iV.  A. A.  dare 
{facer e)  oportere.'' 

Actions  in  factum  conceptse  were  those  in  which  the 
formula  was  framed  on  an  allegation  of  fact,  e.g.  "  Si  paret 
A. A.  apud  N.N.  mensam  argeiiteam  d£p)osiiisse  eamque  dolo 
malo  N^  N^  J."  A"  redditam  iion  esse,''  the  judge  being  directed 
to  condemn  or  absolve  the  defendant  according  as  he  found 
the  fact  proved  or  not. 

301.  Explain  the  meaning  of  the  following  as  applied  to 
actions  :  directa,  contraria^  utilis,  bonse  fidei,  prseiudicialis,  arbi- 
traria,  confessoria^  negatoria. 

Directa,  as  opposed  to  contraria,  was  applied  to  the 
action  available  to  the  party  having  the  principal  interest  to 
be  protected  in  a  transaction  bonse  fidei  and  bilateral,  e.g.  the 
action  against  a  tutor  by  a  pupillus  or  the  action  against  a 
commodatarius  by  the  commodator. 

Directa,  as  opposed  to  utilis,  was  applied  to  an  action 
arising  immediately  from  some  rule  of  law  or  formulated  on 
the  express  words  of  some  statute,  as  opposed  to  equitable 
extensions  of  such  action  to  cases  not  within  its  original 
scope. 

Contraria  was  applied  to  the  action  available  to  the  party 
having  the  subordinate  interest  in  a  bonse  fidei  and  bilateral 
transaction,  e.g.  the  action  available  to  the  tutor  to  be  reim- 
bursed his  legitimate  expenditure. 

Utilis  was  applied  to  an  equitable  extension  of  an  action 
to  cases  not  within  its  original  scope.  Utiles  actiones  were 
either  (a)  ficticise,  e.g.  the  actio  Publiciana,  or  (b)  in  factum,  e.g. 
equitable  actions  under  the  lex  Aquilia. 

Bonse  fidei  actions  were  actions  in  which  the  judge  was 
authorised  to  take  equitable  considerations  into  account  in 
making  his  award  without  their  being  expressly  raised  in 


Law  relating  to  Actions.  281 

the  formula  (or  the  pleadings,  in  the  later  system  of  pro- 
cedure). Thus,  he  took  cognisance  of  fraud  or  of  a  set-off 
without  their  being  specially  pleaded ;  he  allowed  interest 
although  not  expressly  claimed. 

Praeiudicialis  actio  was  an  action  brought  to  ascertain 
facts  preliminary  to  further  proceedings,  e.g.  to  ascertain 
status,  the  amount  of  a  dos,  whether  the  provisions  of  a 
statute  had  been  complied  with,  the  value  of  property,  etc. 

Arbitraria  was  apphed  to  an  action  in  which  consider- 
able latitude  was  allowed  to  the  judge  in  fixing  the  amount 
of  the  condcmnatio  with  the  object  of  practically  enforcing 
specific  restitution  of  property,  or  specific  performance  of  a 
contract.  Actions  in  rem  were  of  this  kind  and  also  some 
personal  actions  of  a  restitutory  or  exhibitory  character,  e.g. 
the  actions  ad  exhibendum,  finium  regundoriim,  quod  metus 
causa,  and  de  doJo.  They  all  contained  a  clause  nisi  {e.g.  nisi 
restituat).  The  judge  made  an  order  that  a  thing  should  be 
restored  or  produced,  or  that  a  contract  should  be  performed, 
and  if  the  order  was  not  obeyed  the  defendant  was  con- 
demned to  pay  compensation  fixed  after  taking  all  the 
circumstances  into  account. 

Confessoria,  applied  to  an  action  in  rem  brought  to  affirm 
a  right  to  a  servitude  and  for  damages  for  its  invasion. 

Negatoria,  applied  to  an  action  in  which  the  owner 
asserted  the  freedom  of  his  property  from  a  servitude 
claimed  by  the  defendant ;  its  object  being  restoration  of 
possession  (if  defendant  claimed  use  or  usufruct)  or  cessa- 
tion of  the  acts  by  which  his  rights  of  ownership  had  been 
interfered  with  and  damages  arising  therefrom. 

302.  M^hat  do  yon  understand  Ig  house  fidei  actions^  and  ivhen 
are  t key  first  found  in  Roman  2)rocedure  ? 

Compare  them,  in  respect  of  formula,  with  praetorian  actions  in 
factum. 

Bonae  fide!  actions  were  personal  actions  in  which  the 
judge  had  power  to  take  notice  of  equitable  considerations 
in  giving  his  decision,  without  the  insertion  of  an  express 
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direction  in  the  formula  to  that  effect,  as  opposed  to  actions 
stricU  iuris,  in  which  the  judge  had  no  such  discretion. 
Thus,  in  actions  house  fldei,  he  took  notice  of  dolus  without 
the  insertion  of  an  express  exceptio  doli ;  he  had  regard  to 
customs  and  usages ;  he  took  cognisance  of  set-off  without 
its  being  specially  pleaded;  he  allowed  interest  from  tho 
time  of  default. 

Their  first  appearance  in  Eoman  procedure  probably 
dates  from  the  introduction  of  the  actio  fiducise  (see  Sohm, 
pp.  62-65). 

Prsetorian  actions  in  factum  were  not  classed  as  house 
fidciy  which  term  was  only  applied  to  actions  in  ius  con- 
ceptse^  but  they  were  practically  similar  in  effect,  as  the 
Praetor  directed  the  judge  to  condemn  the  defendant  if  the 
facts  were  found  as  he  thought  proper  to  state  them. 
The  formula  in  a  bonse  fidei  action  opened  with  a  demou- 
stratiOf  and  the  inteutio  {in  ius  concepta)  ran,  "  Quidquid paret  ob 
earn  rem  Numerium  Negidium  Aula  Agerio  dare  {facere)  oportere 
ex  bona  fide^'  while  in  an  actio  in  factum  there  was  no 
demonstration  and  the  intentio  made  the  decision  of  the  judge 
dependent  on  a  question  of  fact,  e.g.  ^^  Si  paret  A.  Agerium 
apud  N.  Negidium  mensam  argenteam  deposuisse  eamqice  dole 
malo  N.  Negidii  A.  Agerio  redditam  non  esse." 

303.  Explain  and  illustrate  the  importance  of  (a)  actiones 
utiles,  and  (b)  actiones  in  factum  conceptse. 

(a)  Actiones  utiles  were  opposed  to  actiones  directse, 
and  were  actions  in  which  the  Praetor  modified  the  formula 
of  an  existing  action  in  order  to  afford  a  remedy  in  cases 
not  within  the  scope  of  the  original  action.  An  important 
class  of  such  actions  was  the  fictitious  actions,  in  which  the 
modification  of  the  formula  consisted  in  the  insertion  of  a 
fictitious  allegation,  the  iudex  being  instructed  to  give  his 
decision  on  the  assumption  of  the  truth  of  such  fictitious 
allegation,  e.g.  the  actio  Publiciana.  An  actio  utilis  was 
always  modelled  on  an  actio  directa.  Where  this  was  clear 
on  the  face  of  the  formula,  it  was  an  actio  ficticia ;  where 
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the  derivation  was  less  patent  it  was  an  actio  utilis  pure  and 
simple,  e.g.  in  the  case  of  the  action  given  to  the  assignee  of 
a  debt,  or  to  the  complainant  in  a  case  coming  under  the 
lex  Aquilia,  where  the  injury  was  not  done  corpore. 

(b)  An  actio  in  factum  was  one  in  which  the  intentio 
set  out  for  decision  by  the  index  merely  a  question  of  fact 
and  was  the  chief  instrument  by  which  the  Praetor  was  en- 
abled to  create  new  rights  independent  of  the  ius  civile.  By 
drawing  up  the  formula  so  that  the  decision  depended  on 
the  finding  of  the  i^idex  as  to  certain  facts,  the  Praetor's 
power  of  developing  the  law  became  in  theory  unlimited. 
It  was,  however,  restrained  in  practice  by  deference  to 
professional  opinion. 

304.  Give  tivo  examples  of  a  Fictitious  Action.  What  teas  the 
Actio  Pauliana  ? 

Examples  of  Fictitious  Actions  occur  in  the  actions, 
introduced  by  the  Praetor,  against  aliens  on  the  fiction  that 
they  were  Eoman  citizens,  and  actions  against  persons  who 
had  undergone  capitis  deminutio  on  the  fiction  that  no  capitis 
deminutio  had  taken  place  (see  Gaius  IV.  37  and  38).  For 
other  examples,  see  305. 

The  Actio  Pauliana  was  an  action  in  rem  which  could 
be  brought  by  creditors  for  the  recovery  of  property  which 
the  debtor  had  alienated  in  fraud  of  them.  The  precise 
nature  of  the  action  has  been  a  matter  of  much  dispute,  but 
it  appears  to  have  been  based  on  a  fiction  that  no  alienation 
and  delivery  of  the  property  had  taken  place  (J.  IV.  6.  6). 

There  was  also  an  actio  Pauliana  in  personam  which  could 
be  brought  to  enforce  the  obligation  to  restore  property 
fraudulently  conveyed  or  any  gain  made  through  fraudulent 
transactions  with  the  debtor  which  diminished  the  debtor's 
estate.     This  action  did  not  involve  a  fiction. 

305.  What  was  ths  nature  of  the  Fictions  employed  in  the 
following  actions :  Actio  Riitiliana,  Actio  Serviana^  Actio 
PuUiciana  ? 
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Actio  Rutiliana — available  to  the  purchaser  of  an  in- 
solvent's estate.  The  fiction  was  that  such  purchaser  was 
procnrafor  of  the  insolvent. 

The  claim  in  the  iatentio  was  in  the  name  of  the  insolvent, 
and  the  name  of  the  real  plaintiff  (the  purchaser)  was 
inserted  in  the  condemnatio. 

Actio  Serviana — also  available  to  the  purchaser  of  an 
insolvent's  estate.  Such  purchaser  was  enabled  to  sue 
under  a  fictitious  allegation  that  he  was  the  heir  of  the 
insolvent.  [N.B. — This  action  must  be  distinguished  from 
the  actio  Serviana  to  enforce  a  hypothec,  as  to  which  see  86.] 

Actio  Publiciana — by  which  a  person  who  had  lost  pos- 
session of  property  to  which  he  had  an  equitable  title  but 
not  the  quiritary  title,  owing  to  the  omission  of  the  forms  of 
mancipatio,  was  allow^ed  to  sue  on  the  fiction  of  a  completed 
usiicapio. 

306.  What  ivas  the  nature  of  the  actio  Publiciana,  the  actio 
Quasi- Serviana,  and  the  actio  de  pecunia  constituta?  For 
ivhat  ^purposes  ivere  they  severally  established  ? 

Actio  Publiciana  was  a  Praetorian  action  in  rem  based 
on  the  fiction  that  a  title  had  been  acquired  to  the  subject- 
matter  of  the  action  by  usucapio.  It  was  introduced  to 
enable  a  person  who  had  acquired  possession  of  res  mancipi 
in  good  faith  and  by  some  recognised  legal  title  {ex  iusta 
causa),  but  whose  title  was  defective  owing  to  the  omission 
of  the  mancipatio,  to  recover  the  same  from  any  one  who 
had  wrongfully  ousted  him  before  his  quiritarian  right  had 
been  perfected  by  usiicajno. 

Actio  Quasi- Serviana  was  an  extension  by  analogy  of 
the  actio  Serviana,  and  was  introduced  to  enable  a  person, 
to  whom  property  had  been  hypothecated  to  secure  a  debt, 
to  recover  such  property  in  default  of  payment  of  the  debt. 

Actio  de  pecunia  constituta. — An  action  given  to  enforce 
an  informal  promise  to  discharge  an  existing  obligation  on  a 
day  fixed.  It  was  at  first  confined  to  promises  respecting 
res  fungilileSy  was  limited  to  one  year,  and  only  appHed  to 
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an  actually  existing  and  vested,  and  not  to  a  future  or  con- 
ditional, obligation.  Justinian  extended  its  scope  to  all 
obligations,  whetber  regarding  fungible  tbings  or  not,  existing 
or  future,  vested  or  conditional,  and  abolisbed  tbe  sbort  time 
of  prescription. 

307.  Describe  the  main  features  of  the  procedure  in  the  action 
in  rem  per  sponsionem. 

Tbe  action  in  rem  per  sponsionem  marks  an  intermediate 
stage  in  tbe  application  of  the  formula  process  to  real  actions. 
Tbe  Lex  ^Ebutia  bad  autborised  tbe  use  of  tbe  formulary 
process  in  personal  actions,  but  bad  excepted  centumviral 
causes,  wbicb  included  real  actions.  In  tbese  tbe  legis  actio 
process  still  continued  to  be  employed.  But  by  tbe  use  of  a 
formal  sponsio  tbe  jurists  enabled  actions  for  tbe  recovery  of 
property  [in  rem)  to  be  brougbt  witbin  the  scope  of  the  formula 
process.  Tbe  use  of  the  sponsio  for  this  purpose  is  traced  by 
Girard  to  tbe  period  of  tbe  legis  ctctiones,  and  be  suggests 
that  it  was  introduced  with  tbe  object  of  enabling  claims  to 
property  to  be  tried  by  the  personal  action  sacramento,  with 
its  small  wager  of  fifty  asses,  or,  later,  by  the  condictio. 

In  the  procedure  2)er  sponsionem,  tbe  claimant  challenged 
his  opponent  to  a  formal  sponsio  or  wager  by  which  the 
latter  nominally  bound  himself  to  pay  a  small  sum  of  money 
in  case  the  claimant  established  his  claim  to  the  property. 
in  dispute.  The  sum  named  in  the  spionsio  was  naver  exacted, 
its  sole  object  being  to  confer  jurisdiction,  i.e.  to  bring  the 
action  witbin  tbe  category  of  personal  actions,  and  thus 
enable  it  to  be  tried  by  formula.  The  sponsio  consequently 
was  said  to  be  praeiudicialis  as  opposed  to  tbe  cases  in 
which  the  wager  was  penal  [sponsio  ptenalis).  The  defendant 
was  required  to  give  satisdatiu  pro  preede  litis  et  vindiciarum, 
i.e.  security  that  the  subject-matter  of  the  action  and  the 
interim  profits  should  be  handed  over  if  the  decision  was  in 
favour  of  the  claimant.  Tbe  procedure  y<r  sponsionem  was 
j^radually  superseded  by  a  simpler  form  of  proceeding,  the 
formula  petitoria  (as  to  which,  see  G.  lY.  91-92). 
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308.   Write  explanatory  notes  on  the  following  : — 

{a)  ^^Fr-deiadiciales  actiones  in  rem  esse  videntur  "  (J.  IV.  6. 13). 

{b)  ^'  Et  hoc  est,  quod  ante  vuVjo  dicehatur^  omnia  iudicia 
ahsolutoria  esse  "  (J.  IV.  12.  2). 

(6')  "  Sunt  prseferea  qusedam  actiones,  quibus  non  solidum  quod 
debetur  nobis  persequimur,  sed  modo  solidum  consequimur,  mode 
minus  "  (J.  IV.  6.  36). 

{d)  "  Omnia  autem  iudicia  aui  legitimo  iure  consistunt  aut 
imperio  continentur"  (G.  IV.  103). 

{e)  "  TollituT  adhuc  obligatio  litis  contestatione,  si  modo 
legitimo  iudicio  fuerit  actum.  ,  .  .  Et  hoc  est  quod  apud  veteres 
scriptum  est,  ante  litem  contestatam  dare  debitorem  oportere,  post 
litem  contestatam  condemnari  oportere,  post  condemnationem 
iudicatum  facere  oportere  "  (G.  III.  180). 

(a)  "  Prsejudicial  actions  appear  to  be  actions  in  rem." 

A  prae judicial  action  was  a  proceeding  to  ascertain  some 
fact  or  facts  as  a  possible  basis  of  further  litigation,  e.g.  a 
man's  status ;  whether  a  person  were  married  or  not ;  the 
amount  of  a  dos  or  of  a  debt ;  whether  the  provisions  of  a 
statute  had  been  complied  with,  etc.  The  formula  simply 
contained  an  intentio,  setting  out  the  question  to  be  ascer- 
tained :  there  was  no  condemnatio,  but  merely  a  finding  as  to 
the  fact  or  facts.  Inasmuch  as  the  action  was  not  brought 
to  enforce  an  obligation,  and  therefore,  as  in  the  formula  of 
a  real  action,  no  person  was  named  in  the  intentio  as  bound 
by  a  duty,  the  action  is  desciibed  by  Justinian  as  analogous 
to  an  action  in  rem. 

{b)  **And  this  is  what  is  meant  by  the  rule  which  was 
formerly  commonly  laid  down  that  all  actions  involve  the 
power  of  absolution." 

This  had  been  a  matter  of  dispute  between  the  Sabinians 
and  the  ProcuUans.  The  Sabinians  held  that  if  the  defend- 
ant satisfied  the  plaintiffs  claim  at  anytime  before  judgment 
the  judge  might  absolve  the  defendant.  The  ProcuUans 
admitted  that  this  was  so  in  actions  in  rem,  in  which  the 
formula  was  arbltraria  (i.e.  the  judge  was  given  a  discretion 
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to  condemn  in  case  the  defendant  failed  to  satisfy  the 
plaintiffs  claim),  and  in  actions  hond&  fidei,  in  which  the 
judge  by  the  terms  of  the  reference  had  to  take  into 
consideration  what  iwas  equitable  between  the  parties ;  but 
they  contended  that  in  actions  stricti  iuris,  once  the  litis 
contestatio  was  reached,  a  novation  of  the  original  obligation 
took  place,  the  defendant  was  bound  by  the  new  obligation 
to  proceed  to  judgment,  and  that  the  judge  was  bound  to 
condemn  him,  whatever  had  happened  in  the  interval,  even 
though  full  satisfaction  had  been  made  (cf.  G.  III.  180). 
The  difficulty  was  a  technical  one  arising  from  the  tenor  of 
the  formula  and  disappeared  with  the  disuse  of  the  formu- 
lary procedure,  when  the  rule  became  general  in  accordance 
with  the  Sabinian  view. 

(c)  "  There  are  besides  certain  actions  in  which  we  do  not 
sue  for  the  whole  of  what  is  owing  to  us,  but  we  sometimes 
obtain  the  whole,  sometimes  less." 

Thus,  in  an  action  against  the  paterfamilias  or  master  in 
respect  of  the  pecuUum  of  a  son  or  slave,  if  the  amount  of 
the  debt  exceeds  the  peculium  the  plaintiff  does  not  get  the 
whole  of  what  is  due  to  him,  but  if  the  peculium  exceeds 
what  is  due  to  the  plaintiff  then  he  will  get  judgment  for 
the  whole;  for  the  judgment  is  limited  to  the  amount 
of  the  2)6cuUum.  In  like  manner  the  plaintiff  may  recover 
less  than  his  full  claim  when  the  defendant  enjoys  the  bem- 
ficium  competentise^  or  where  he  has  a  vaUd  set-off. 

(d)  *'  But  all  actions  are  based  either  on  statutory  right  or 
on  the  imperium  of  the  magistrate." 

This  distinction  is  based  on  the  division  of  the  powers 
of  the  magistrate  into  lurisdictio  and  Imperium.  The  former 
indicated  the  duty  of  the  magistrate  to  administer  the  im 
civile,  his  functions  being  strictly  ministerial  and  confined  to 
representing  the  State  in  the  carrying  out  of  the  process  laid 
down  by  law.  If  the  litigant  observed  the  legal  forms  and 
established  his  claim  according  to  the  legal  rules  of  proof  he 
was  entitled  as  of  right  to  the  remedy  appointed  by  law. 
The  latter  {imperium)  indicated  the  supreme  power  of  the 
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magistrate  in  maintaining  public  order  and  his  discretionary 
power  of  affording  remedies  in  cases  to  which  the  ius  civile 
procedure  was  not  appUcable.  These  cases  included  all 
matters  arising  outside  the  city  jurisdiction,  i.e.  outside  the 
one-mile  limit,  or  where  the  judge  or  a  party  was  an  alien, 
or  where  the  reference  was  not  to  a  single  judge  but  to 
recu/peratores.  When  by  the  Lex  ^hutia  the  use  of  the 
formula  in  legitima  iudicia  where  the  action  was  in  personam^ 
i.e.  in  condictiones,  was  authorised,  these  actions  retained  some 
of  the  features  of  the  older  system.  Thus,  there  was  no 
limit  of  time  for  the  completion  of  the  proceedings,  and  the 
litis  contestatio  had  the  effect  of  merging  the  original  cause 
of  action,  so  that  no  subsequent  action  in  respect  of  the 
same  subject-matter  was  maintainable.  One  of  the  Julian 
judiciary  laws  fixed  a  limit  of  eighteen  months  for  the  com- 
pletion of  proceedings  in  these  actions ;  and  the  effect  of  the 
litis  contestatio  in  merging  the  original  cause  of  action  ceased 
with  the  disappearance  of  this  division  of  actions  on  the  dis- 
use of  the  procedure  by  formula.  Iudicia  imperio  contine/ifia, 
on  the  other  hand,  being  based  on  the  authority  of  the 
magistrate,  were  required  to  be  completed  during  the  con- 
tinuance of  that  authority,  i.e.  during  the  magistrate's  term 
of  office.  In  these  litis  contestatio  did  not  have  the  effect  of 
merging  the  cause  of  action,  for  the  obligation  produced 
thereby  was  only  binding  for  a  time,  i.e.  during  the  magis- 
trate's term  of  office,  and  therefore  could  not  extinguish  a 
permanent  obligation.  If,  however,  a  second  action  was 
brought,  an  exceptio  rei  iudicatse  or  rei  in  iudicium  deductae  could 
be  set  up. 

(e)  "  Moreover,  an  obligation  is  extinguished  by  joinder 
of  issue  (litis  contestatio)  provided  always  this  has  taken  place 
in  a  statutory  action  (legit imam  iudicium).  .  .  .  And  this  is 
what  is  meant  by  the  statement  of  the  ancient  jurists, '  Before 
joinder  of  issue  the  debtor  is  bound  to  pay ;  after  joinder  of 
issue  he  is  bound  to  be  condemned ;  after  condemnation  he 
is  bound  to  satisfy  the  judgment.'  " 

By  litis  contestatio  was  meant  the  joinder  of  issue  or 
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definition  of  the  question  in  dispute  between  the  parties  for 
submission  to  the  judge  or  judges.  Under  the  leg  is  actio 
system,  this  took  place  at  the  close  of  the  proceedings  before 
the  magistrate  {in  hire),  when  each  party  called  on  his 
witnesses  to  attest  his  compliance  Avith  all  the  necessary 
forms  and  the  nature  of  his  claim.  In  the  formulary  system 
it  hkewise  indicated  the  termination  of  the  proceedings  in 
iure  by  the  delivery  of  the  written  instructions  {formida) 
appointing  the  judge  and  setting  out  the  questions  for  his 
decision. 

In  the  later  procedure  (extr aor dinar ia  cognitio),  w^hen  the 
magistrate  heard  and  decided  causes  himself  without  reference 
to  a  private  iudej^  (except  by  way  of  delegation  to  a  sub- 
ordinate ofl&cial),  it  marked  the  commencement  of  the  hearing 
of  the  case. 

In  the  earlier  law,  in  indicia  legitima  (as  to  which,  see 
siqn'a),  the  litis  contestatio  effected  a  novation  of  the  cause 
of  action,  and  the  judgment  in  like  manner  effected  a  nova- 
tion of  the  obligation  produced  by  the  litis  co/itestatio.  This 
processual  novation  is  termed  by  modern  civilians  Novatio 
necessariu,  to  distinguish  it  from  Novatio  vohmtaria,  produced 
by  agreement  of  the  parties.  It  did  not,  like  the  latter,  put 
an  end  to  the  original  obligation  for  all  purposes,  e.g.  it  left 
a  naturalis  ohligatio  standing. 

On  the  disuse  of  the  formulary  system  and  the  consequent 
disappearance  of  the  legitima  rudicia,  the  novative  effect  of 
the  litis  contestatio  also  disappeared. 

309.  Translate  and  explain  : 

**  6V  ad  exhibendwn  actum  fuerit,  non  sufficit  si  exhiheat  rem 
is  cum  quo  actum  est,  sed  opus  est  ut  etiam  causam  rei  deheat 
exhibere,  id  est,  ut  eam  causam  haheat  actor,  quam  habiturus 
esset  si  cum  primum  ad  exhibendum  egisset,  exhibita  res  fuisset  : 
ideoque  si  inter  moras  usucapta  sit  res  a  possessore,  nihilominus 
condemnatur.  Prseterea  frmtuum  medii  temporis,  id  est  eias 
quod  j)ost  accept um  ad  exhibendum  iudicium  ante  rem  iiulicatam 
intercessitf  ratiouem  debet  habere  iudex"  (J.  IV.  17.  3). 

R.L.  U 
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"  If  an  action  ad  exhibeadum  (for  production)  is  brought,  it 
is  not  sufficient  that  the  defendant  should  produce  the  thing 
in  question,  but  he  must  also  produce  all  profits  arising  from 
the  thing,  that  is,  that  the  plaintiff  may  have  the  same 
advantages  which  he  would  have  had  if  the  thing  had  been 
produced  when  he  first  brought  his  action  for  production : 
consequently,  if  during  the  delay  the  possessor  completes 
the  usucapion  of  the  thing,  he  is  nevertheless  condemned. 
Moreover,  it  is  the  duty  of  the  judge  to  take  into  account 
the  profits  of  the  intermediate  period,  that  is,  of  the  time 
which  has  intervened  between  the  granting  of  the  formula 
of  the  action  for  production  and  the  judgment." 

The  action  ad  exhihendum  was  employed  to  compel  a 
person  to  produce  a  thing  of  w^hich  he  was  in  possession, 
and  in  which  the  plaintiff  had  a  proprietary  or  pecuniary 
interest  for  the  enforcement  of  which  production  of  the  thing 
was  necessary.  It  was  employed,  as  a  rule,  as  a  preliminary 
to  further  proceedings,  usually  to  a  vindication  but  it  might 
be  with  a  view  of  enforcing  a  claim  in  personam.  Thus,  it 
was  applicable,  e.g.,  w^here  a  person  had  a  noxal  action  and 
required  the  production  of  slaves  in  order  to  identify  the 
offender;  where  a  legatee  had  an  option  to  choose  among 
certain  objects  and  desired  their  production  so  that  he  might 
make  his  choice ;  and  where  a  man's  property  was  on  the 
defendant's  land,  who  would  not  allow  him  to  enter  and 
take  it  away.  It  was  an  action  arlitraria,  in  which  the 
judge  was  instructed  to  condemn  the  defendant  to  pay  a 
sum  of  money  by  way  of  damages,  fixed  at  bis  discretion, 
only  in  the  event  of  his  failing  to  comply  with  the  plaintiff's 
demand  for  production  of  the  thing. 

310.  Explain  the  meaning  of  the  phrase  actiones  adiecticiae 

qualitatis.  Shoiv  ivhat  the  inequitaUe  doctrine  of  tite  civil  laiv 
was,  to  remedy  ivhich  the  Praetor  gave  these  actions.  Enumerate 
them,  ivith  a  brief  description  of  each. 

The  phrase  actiones  adiecticiae  qualitatis  is  used  by 
modern  commentators  on  Boman  Law  to  indicate  a  class  of 
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actions  by  which  the  paterfamiUas,  or  the  master,  or  employer, 
could  be  sued  in  respect  of  the  contracts  of  the  filiusfamilias, 
the  slave,  or  a  free  agent  employed  as  captain  of  a  ship  or 
manager  of  some  business.  They  are  so  termed  because 
of  the  (kliectio,  or  addition  to  the  ordinary  formula  of  particular 
actions  (e.g.  empti,  locati,  etc.),  made  to  modify  it  for  the 
purpose  of  raising  the  question  of  the  liability  of  the  pater- 
familias, etc.  By  the  old  ins  civile,  the  father  or  master  was 
entitled  to  the  benefit  of,  but  was  not  bound  by,  the 
contracts  of  sons  or  slaves.  Hence  the  inequitable  doctrine 
that  the  paterfamiUas  or  master  was  entitled  to  the  benefit  of, 
but  did  not  incur  liability  on,  the  transactions  of  his  sons  or 
slaves.  He  obtained  the  benefit  without  bearing  the  burden. 
The  Praetor,  to  meet  the  case,  introduced  modified  forms  of 
action  in  six  cases  (see  311). 

311.  2'o  lohat  extent  and  hy  what  actions  could  (a)  fathers, 

{b)  masters,  (c)  employers,  he  made  responsible  in  Roman  Law 

for  the  contracts  of  their  sons,  slaves,  and  employees  respectively  ? 

(a)  and  {b).  Under  the  ins  civile  a  piaterfamilias  could 
benefit  by,  but  not  be  made  liable  on,  the  contract  of  his 
sons  or  slaves.  The  Praetor,  however,  introduced  certain 
actions  by  which  contracts  made  by  sons  under  powder  or 
slaves  might  be  enforced  against  the  paterfamilias.  (1)  When 
the  contract  had  been  made  by  the  express  direction  of  the 
father  or  master,  he  could  be  made  liable  to  the  full  extent 
by  the  action  quod  iussu.  (2)  Where  the  son  or  slave 
had  traded  with  his  peculium,  the  father  or  master  could  be 
made  liable  to  the  extent  of  the  peculium  employed  in  such 
trading  by  the  action  de  peculio,  and  also  to  tlie  extent  of 
any  profit  received  by  him  by  such  trading  by  (3)  the  action 
in  rem  verso.  These  actions  were  usually  combined.  The 
paterfaiiiil ias  was  entitled  in  these  cases  to  deduct  anytliing 
owing  to  him  by  the  son  or  slave  under  a  natural  obligation. 
(4)  Where  the  son  or  slave  had  traded  with  the  peculium 
to  the  knowledge  of  the  father  or  master,  the  latter  could  be 
required  by  an  actio  tributoria  to  distribute  the  peculium 
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ratably  between  himself  and  the  creditors.  In  this  case  he 
could  not  deduct  what  was  owing  to  him. 

When  the  son  or  slave  had  been  employed  as  master  of  a 
ship  (exercitor)  or  as  manager  of  a  shop  {uistltor),  (5)  an 
actio  exercitoria,  or  (6)  an  actio  institoria,  would  lie 
against  the  father  or  master  to  the  full  extent  in  respect  of 
contracts  made  by  the  son  or  slave  wdthin  the  scope  of  his 
authority. 

(c)  In  early  Koman  Law  only  parties  to  a  contract  could 
be  bound  thereby.  Alteri  stipulari  nemo  potest.  The 
liability  of  an  employer  for  the  contracts  of  his  employees 
was  developed  by  an  extension  of  the  actions  available 
against  a,  paterfamiHas  in  respect  of  contracts  of  those  under 
his  power.  The  employer  was  made  liable  for  contracts 
made  by  an  agent  employed  as  master  of  a  ship  or  manager 
of  a  shop,  although  not  under  his  power,  by  an  extension 
of  the  actions  exercitoria  and  institoria.  By  the  introduction 
of  a  further  action  analogous  to  the  institoria,  viz.  the  actio 
quasi-institoria,  any  employer  might  be  made  liable  on 
contracts  made  by  his  agent  within  the  scope  of  his 
authority,  where  satisfaction  could  not  be  obtained  from  the 
agent. 

312.  Explain  the  different  hinds  o/  plus  petitio,  and  the 
injurious  co?isequences  ivhich  might  arise  therefrom  to  a  plaintiffs 
according  to  circumstances. 

Describe  the  cases  and  the  consequences  where  a  plaintiff 
intendit  plus,  minus,  aliud  pro  aho. 

Plus  petitio  occurred  when  the  plaintiff  included  in  his 
claim  more  than  was  due.  This  might  take  place  in  four 
ways  :  (1)  re,  in  regard  to  the  subject-matter,  where  a  larger 
sum  was  claimed  than  was  due  or  where  the  whole  was  claimed 
when  the  plaintiff  was  entitled  only  to  part ;  (2)  tempore,  in 
respect  of  time,  when  a  claim  was  made  absolutely  for  that 
which  was  due  only  at  some  particular  time  or  subject  to  some 
condition;  (3)  loco,  in  regard  to  place,  where  the  plaintiff 
demanded  in  one  place  what  the  defendant  had  promised  to 
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pay  in  another  place ;  (4)  causa,  in  respect  of  the  ground 
of  action,  where  the  plaintiff  by  his  claim  excluded  the 
defendant  from  fin  election  which  the  defendant  had  under 
the  obligation — for  instance,  where  the  promise  was  general 
and  the  claim  specific,  e.g.  where  the  defendant  had  promised 
Stichus  or  Eros  and  the  plaintiff  demanded  Eros,  or  the 
defendant  had  promised  purple  and  the  plaintiff  claimed 
Tyrian  purple. 

By  the  older  law  an  excessive  demand  was  fatal :  the 
plaintiff  lost  his  action.  A  constitution  of  Zeno  provided 
for  plus  2)etifio  in  respect  of  time,  directing  that  the  plaintiff 
should  not  lose  his  action,  but  should  be  precluded  from 
proceeding  with  it  for  double  the  time  he  ought  to  have 
waited,  and  should  not  be  allowed  to  proceed  until  he  had 
paid  the  expenses  occasioned  by  his  premature  demand. 
A  constitution  of  Justinian  provided  foji'  plus  petitio  in  other 
respects,  enacting  that  plaintiff  should  pay  to  the  defendant 
three  times  the  costs  occasioned  by  the  excessive  demand. 

Plus  petitio  could  occur  only  in  case  of  actions  stricti  iuris 
with  an  intentio  certa.  In  honse  fidei  actions  and  actions  in 
which  the  claim  was  for  an  uncertain  amount,  and  also 
actions  arhitrariae,  the  claim  was  for  whatever  the  defendant 
ought  to  convey,  do,  or  make  good  [quicquid  paret  dare  facere 
prsestare  oportere),  and  hence  the  plaintiff  did  not  incur  the 
danger  of  excessive  claim.  Plus  petitio  was  only  fatal  when 
occurring  in  the  intentio.  In  the  demonstratio  and  condemnatio 
the  error  was  not  material. 

Where  a  plaintiff's  claim  was  less  than  what  was  due,  it 
did  not  affect  the  particular  action.  But,  according  to  the 
older  law,  he  could  not  bring  a  fresh  action  during  the 
same  praetorship,  as  he  was  liable  to  be  met  by  the  exceptio 
litis  dividuae.  Zeno,  however,  dispensed  with  the  necessity 
for  a  fresh  action,  and  authorised  the  judge  to  award  the 
whole  of  what  was  due,  even  though  the  claim  was  only  for 
a  part. 

Under  the  older  law,  a  plaintiff  who  claimed  the  wrong 
thing  lost  his  action,  but  might  bring  a  fresh  action.     The 
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fxcoptio  rei  iiulicatse  could  not  be  set  up,  as  the  claim  was 
difforent.  In  the  time  of  Justinian,  however,  the  claim  could 
be  amended,  and  the  plaintiff  only  incurred  the  risk  of  having 
to  pay  costs  incurred  through  his  mistake. 

313.  To  tvliat  extent,  and  hy  ivhat  means,  was  Gompensatio 
on  the  defendant's  side  allowed  to  be  set  iq)  against  the  plaintiff's 
claim  ? 

In  actions  hon'^  fidei  the  judge  was  always  allowed  to 
give  effect  to  a  set-off  arising  out  of  the  same  transaction 
{ex  eadem  causa).  In  stricti  iuris  actions  a  set-off  could  not 
be  entertained,  except  by  special  favour,  until  a  rescript  of 
Marcus  Aurelius  allowed  it  to  be  raised  in  all  cases  w^hen 
an  exceptio  doli  had  been  expressly  inserted  in  the  formula. 
In  these  cases,  the  actions  stricti  iuris  being  on  unilateral 
obligations,  the  set-off  would  necessarily  arise  from  other 
transactions  {ex  dispari  causa).  In  Justinian's  time  compen- 
satio  could  be  set  up  in  any  action,  real  or  personal,  except 
in  the  actio  depositi.  The  claim  set  off,  however,  must  be 
liquidated,  or  at  any  rate  capable  of  being  estimated  with 
certainty  (C.  4.  31.  14.  1). 

314.  Translate  and  explain  : 

"  Inter  conpensationem  autem  quae  argentario  opponitur,  et 
deductionem  quse  ohicitur  io7iorum  emptori,  ilia  differentia  est, 
quod  in  conpensationem  hoc  solum  vocatur  quod  eiusdem  generis 
et  naturse  est.  .  .  .  In  deductiojiem  autem  vocatur  et  quod  non 
est  eiusdem  generis.  Item  vocatur  in  deductionem  et  id  quod  in 
diem  debetur ;  conpensatur  autem  hoc  solum  quod  prsesenti  die 
dehetur.  Prseterea  conpensationis  quidem  ratio  in  intentione 
2)onitur  .  .  .  Deductio  vero  ad  condemnationem  ponitur  "  (G.  IV. 
65-68). 

"  Between  the  set-off  which  is  pleaded  to  the  claim  of  the 
banker  and  the  deduction  which  is  set  against  the  claim  of 
the  purchaser  of  an  insolvent's  goods  there  is  this  difference, 
that  in  set-off  only  claims  of  the  same  genus  and  nature  are 
allowed.  .  .  .  But  in  deduction,  claims  which  are  not  of  the 
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same  genus  are  allowed.  Likewise,  that  which  is  owing  at 
a  future  date  is  claimed  in  deduction ;  in  set-off,  on  the 
other  hand,  only  what  is  actually  owing  at  the  present  time. 
Besides,  set-off  must  be  allow^ed  for  in  the  intentio  of  tho 
formula.  .  .  .  Deduction,  on  the  contrary,  is  dealt  with  in 
the  condem/iafio." 

In  honeefidei  actions,  and  after  the  time  of  Marcus  Aurelius 
in  actions  strictl  iuris  also  when  an  exceptio  doli  had  been 
inserted  in  the  formula^  the  judge  could  give  effect  to  a 
set-off  (compensatio),  but  the  set-off  was  not  expressly  stated 
in  the  formula  of  action.  In  the  time  of  Gaius,  however, 
there  were  two  cases  in  which  the  allowance  of  a  set-off  was 
directly  noticed  in  the  formida  itself.  (1)  When  a  banker 
((irgentarms)  sued  a  client  he  was  obliged  to  set  out  the 
debtor  and  creditor  side  of  the  account,  and  to  sue  for  tho 
balance  only.  This  was  required  to  be  shown  in  the  intentio, 
e.g.  "If  it  appears  that  the  defendant  owes  the  plaintiff  (the 
banker)  10,000  sesterces  more  than  he  (the  plaintiff)  owes  the 
defendant."  Consequently,  if  the  plaintiff  claimed  more  than 
the  exact  balance,  his  action  failed  on  the  ground  of  exces- 
sive claim  {plus  p)etitio).  In  these  cases  the  debts  and  credits 
must  be  already  due  and  of  the  same  kind,  in  order  that 
set-off  shall  be  applicable,  e.g.  money  against  money,  wine 
against  wine,  etc.  (2)  The  purchaser  of  an  insolvent  estate 
was  obliged  to  allow  a  deduction  of  any  counterclaim  which 
the  debtor  of  the  estate  might  have  against  the  estate.  This 
(tedu/:tio  was  not  confined  to  what  was  due,  nor  to  claims 
of  the  same  kind ;  it  extended  to  debts  to  become  due  on 
a  future  day  and  to  all  kinds  of  liability.  But  deductio  was 
inserted  in  the  condemnatio  clause  of  the  formula  and  not  in 
the  intentio  J  and  therefore  did  not  expose  the  plaintiff  to  the 
risk  of  2)his  petitio.  The  strict  rule  applicable  to  the  claims 
of  bankers  is  explained  by  the  fact  that  it  was  their  duty 
to  keep  the  accounts  of  their  customers.  The  purchaser 
of  an  insolvent  estate  would  often  be  unable  to  ascertain 
the  nature  and  extent  of  the  counterclaim  before  bringing 
his  action. 


296  Law  relating  to  Actions. 

315.  What  teas  the  beneficium  competentiao  ? 

The  beneficium  competentise  was  a  privilege  granted  to 
certain  persons  which  protected  them  from  being  made  Hable 
by  action  (except  in  actions  based  on  deUct  and  fraud) 
beyond  such  an  amount  as  they  could  pay  without  depriving 
themselves  of  the  necessaries  of  life  (qiiatemis  facere  possunt). 
The  cases  in  which  it  was  granted  may  be  placed  under 
three  heads :  (i)  on  account  of  the  close  personal  relation 
between  the  parties,  e.g.  to  husband  and  wife  in  proceedings 
against  each  other,  also  to  ancestors  or  patrons  when  sued 
by  their  descendants  or  freedmen ;  (ii)  on  account  of  the 
nature  of  the  obligation  on  which  the  action  was  based,  e,(j. 
to  the  donor  sued  in  respect  of  a  gift,  to  the  husband 
sued  in  respect  of  the  dos,  to  the  partner  sued  by  his  co- 
partner ;  (iii)  on  account  of  the  peculiar  personal  position 
of  the  debtor,  e.g.  to  an  insolvent  who  has  made  cessio 
honor um,  to  soldiers  against  all  creditors.  It  was  a  per- 
sonal privilege,  and  therefore  did  not  pass  to  the  heirs,  and 
did  not  protect  persons  who  had  become  sureties  for  the 
debtor. 

316.  What,  in  the  Formulary  Procedure,  was  Litis  Con- 
testatio  ?     What  ivere  its  legal  effects  ? 

Litis  contestatio  in  the  Formulary  Procedure  was  the 
stage  in  the  proceedings  at  which  the  action  passed  from 
the  Praetor  to  the  index,  the  conclusion  of  the  proceedings 
in  iure,  the  issues  being  defined  and  set  forth  in  the  formula. 

Its  effects  were — 

I.  It  prevented  the  plaintiff  successfully  bringing  another 
action  in  respect  of  the  same  subject-matter.  In  the  case 
of  indicia  legitima  (see  317}  it  operated  as  a  novation  of  the 
right  of  action. 

II.  It  gave  rise  to  an  obligation,  binding  on  the  parties, 
to  abide  by  the  result  of  the  judgment. 

III.  It  interrupted  the  period  of  limitation  of  the  right  of 
action. 
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IV.  It  fixed  the  amount  of  the  comlemnafio,  as  the  judg- 
ment was  supposed  to  follow  immediately. 

V.  It  made  the  subject-matter  of  the  suit  a  res  Utiffiosa, 
and  therefore  inalienable  pending  the  action. 

317.  Show  hoiv  the  operation  of  res  iudicata  differed  according 
as  the  indicium  ivas  legitimum  or  imperio  continens,  explain- 
ing the  nature  of  these  indicia. 

A  iudicium  legitimum  was  an  action  instituted  (1)  in  or 
within  a  mile  of  Eome,  (2)  between  parties  who  were  all 
citizens,  (3)  before  a  single  index  who  was  also  a  citizen. 
It  was  immaterial  whether  the  ground  of  action  arose  ex  lege 
(from  statute)  or  from  the  Praetor's  Edict. 

If  the  action  was  in  personam  with  an  intentio  in  ins 
concppta,  the  litis  contestatio  extinguished  the  obligation 
altogether  and  no  fresh  action  could  be  brought.  If,  how- 
ever, the  iudicium  was  in  rem  or  if  it  had  an  intentio  in 
factum  concepta,  a  fresh  action  could  be  brought,  but  the 
plaintiff  could  be  met  by  an  exceptio  rei  in  iudicium  deductee 
or  an  exceptio  rei  iudicatse. 

A  iudicium  imperio  continens  was  so  called  because 
dependent  on  the  imperium  of  the  magistrate  and  not 
authorised  by  the  ius  civile.  It  included  [a)  actions  in 
which  any  of  the  litigants  was  a  perecjrinus,  or  {IS)  were 
carried  on  at  a  place  more  than  a  mile  from  Eome,  or  (c) 
before  recuperatores,  or  before  a  peregrinus  as  sole  index. 
In  these  actions,  litis  contestatio  did  not  extinguish  the 
plaintiff's  right  to  bring  a  fresh  action  on  the  same  grounds, 
but  such  fresh  action  might  be  defeated  by  the  exceptio  rei 
in  iudicium  deductee  or  the  exceptio  rei  iudicatse  (see  Gaius 
IV.  103-109). 

318.  State  the  general  principles  according  to  which  a  right 
of  action  did,  or  did  not,  pass  to  and  against  the  respectii'e 
surxessors  on  death  of  the  original  parties. 

As  a  general  rule,  rights  of  action  available  to  or  against 
the  deceased  were  available  to  or  against  the  heir,  as  con- 
tinuing the  legal  persona  of  the  deceased. 


298  Law  relating  to  xVctions. 

But  (1)  actions  grounded  on  some  grievance  or  insult 
strictly  personal  to  the  deceased  and  not  involving  loss  to 
his  estate,  e.ji.  the  actio  iniuriarum  or  the  qufrela  inofficiosi 
testamenti,  did  not  pass  to  the  heir. 

(2)  Penal  actions  were  not  available  against  the  heir 
unless  there  was  no  other  remedy,  and  then  only  to  the 
extent  to  which  the  inheritance  had  been  enriched  by  the 
wrong  done,  the  liability  to  the  penalty  being  regarded  as 
personal  to  the  deceased. 

Even  in  these  cases,  if  an  action  had  been  commenced  by 
or  against  the  deceased  during  his  lifetime  and  had  reached 
the  stage  of  litis  contestatio,  it  passed  to  or  against  the  heir, 
the  litis  contestatio  giving  rise  to  a  distinct  obligation. 

319.  Trace  the  history  of  the  law  relating  to  the  Limitation 
of  Actions  ? 

There  was  originally  no  period  of  limitation  for  actions  ; 
and  this  continued  to  be  the  case  with  regard  to  actions  arising 
from  the  old  ius  civile  down  to  the  time  of  Constantino. 

Praetorian  and  aedilician  actions,  however,  were  in  many 
cases  subject  to  a  period  of  limitation,  usually  an  annus 
utilis.  This  was  so  in  all  such  actions  as  were  penal  or 
w^hich  operated  in  derogation  of  a  statute  or  the  old  ius 
civile.  The  actio  farti  was  an  exception  and  was  perpetual. 
Interdicts,  so  far  as  they  were  penal,  were  subject  to  the 
same  period  of  limitation,  and  so  were  all  actiones  iwpidares. 
Occasionally  a  period  of  limitation  was  fixed  for  some 
particular  action  by  statute,  e.g.  one  of  five  years  in  the 
case  of  the  querela  inofficiosi  testamenti.  Constantino  enacted 
that  all  real  actions  not  already  subject  to  a  period  of  limita- 
tion should  be  barred  after  forty  years.  This  period  was 
subsequently  reduced  to  thirty  years.  Theodosius  (a.d.  424) 
made  all  actions,  not  otherwise  limited,  subject  to  the  thirty 
years'  limit,  with  a  few  exceptions.  This  period  of  limitation 
was  continued  by  Justinian,  a  few  actions  being  excepted  and 
still  remaining  perpetual,  e.g.  actions  in  assertion  of  liberty, 
and  actions  on  behalf  of  thefiscus  to  enforce  payment  of  taxes. 
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320.  Shoii'  how  it  mifjht  happen  that  a  plaintiff  sometimes 
obtained  judgment  only  for  apart  of  what  was  really  due  to  him. 
Can  you  perceive  any  traces  in  English  Latv  of  ideas  similar  to 
those  npon  ivhich  this  p)eculiarity  was  founded  ? 

This  might  occur  (1)  from  the  nature  of  the  action,  e.g, 
in  the  tt'Ctio  de peculio  the  award  was  hmited  to  the  2)cr.ulivm; 
(2)  in  consequence  of  a  set-off  {compcnsatio) ;  (3)  where  the 
defendant  was  allowed  the  beneiicium  competentise  (see 
315). 

(1)  A  parallel  to  the  limitation  of  the  judgment  in  the 
a4:tio  de  p)^cidio  is  found  in  English  Law  in  the  limitation  of  a 
judgment  against  a  married  woman  to  her  separate  property. 
(2)  A  limited  right  of  set-off  was  allowed  by  the  English 
Common  Law  and  was  considerably  extended  by  statute. 
The  rules  under  the  Judicature  Acts  now  allow  any  set-off  or 
counterclaim  to  be  raised  in  an  action.  (3)  Traces  of  ideas 
similar  to  those  giving  rise  to  the  beneficium  competentise 
are  to  be  found  in  the  English  law  of  bankruptcy,  w^hich 
reserves  certain  property  to  the  bankrupt  and  allows  him  to 
retain  any  earnings  reasonably  sufficient  to  support  himself 
and  family ;  and  also  in  the  English  law  of  execution  and 
distress,  which  exempts  certain  property  of  the  debtor  from 
seizure. 

321.  What  do  you  know  of  the  remedy  Restitutio  in  integrum  ? 
Give  two  illustrations  of  its  operation. 

"  Whereas  an  action  supplies  a  remedy  against  a  wrong,  in 
integrum  restitutio  supplies  a  remedy  against  the  law  itself 
Explain  this  statement. 

In  integrum  restitutio  was  the  reinstatement  of  an 
individual,  on  grounds  of  equity,  in  the  legal  position  he 
had  occupied  before  some  occurrence  w^hich,  but  for  the 
magistrate's  intervention,  would  have  operated  in  law  to  his 
prejudice.  The  Praetor,  in  the  exercise  of  his  imperiuin,  in 
certain  cases  rescinded  transactions,  and  as  far  as  possible 
restored  the  status  quo  ante,  on  the  ground  that  if  the 
ordinary   rules   of    law   were   allowed    to    have   effect   the 
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individual  would  suffer  serious  injustice.  The  law  lays 
down  general  rules  and  cannot  deal  prospectively  with  every 
individual  case.  The  Eoman  Law  consequently  provided  a 
remedy  in  the  extraordinary  jurisdiction  of  the  magistrate 
where  strict  adherence  to  legal  rules  would  have  worked 
injustice.  In  order  to  obtain  this  extraordinary  relief, 
however,  it  was  not  sufficient  to  show  that  advantage  had 
been  taken  of  the  applicant  to  his  prejudice  and  that  no 
other  adequate  means  of  redress  was  open  to  him.  It  was 
necessary  to  show  some  specific  ground  for  the  magistrate's 
interference,  e.g.  minority,  intimidation,  mistake  of  fact, 
fraud,  necessary  absence,  capitis  deminiitio,  or  the  like. 
What  should  amount  to  a  sufficient  ground  of  restitution 
was  at  first  left  very  much  to  the  discretion  of  the  magis- 
trate ;  but  practice  and  juristic  opinion  gradually  laid  down 
the  limits  to  which  he  should  confine  himself  and  settled  the 
principles  by  which  he  was  to  be  governed.  (See  Sohm, 
pp.  310-311.) 

322.  Subject  to  ivhat  conditions  ivould  the  Praetor  grant 
restitutio  in  integrum  ? 

The    conditions   under  which    restitutio   in    integrum 

might  be  granted  were — 

(1)  The  applicant  must  have  suffered  some  prejudice 
(Isesio)  from  the  operation  of  law. 

(2)  The  application  must  be  based  on  some  ground  (iiista 
causa)  recognised  by  the  Edict  as  giving  rise  to  a  claim  for 
the  relief.  Six  of  such  causse  are  mentioned  by  Paulus,  viz. 
(i)  minority,  (ii)  intimidation  (metus),  (iii)  fraud  (dolus),  (iv) 
excusable  mistake  (iustus  error),  (v)  necessary  absence,  (vi) 
change  of  status. 

(3)  As  a  general  rule  the  case  must  be  one  in  which  the 
ordinary  law  afforded  no  relief.  Sometimes,  however,  it 
afforded  an  alternative  method  of  proceeding  where  there 
was  an  existing  action,  e.g.  in  the  case  of  dolus,  metuSj  etc. 

(4)  It  must  be  applied  for  originally  within  an  annus  utilis; 
extended  by  Justinian  to  a  quxidriemiium  continuum. 
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323.  What  was  the  nature  of  the  procedure  extra  ordlnem  ? 
Sketch  the  course  of  proceedings  under  this  system. 

In  the  procedure  extra  ordinem  the  magistrate  himself 
dealt  with  the  cause  throughout,  and  there  was  no  reference 
to  a  iiulex. 

The  proceedings  were  modified  and  improved  from  time 
to  time  {e.g.  by  Constantino,  and  subsequently  by  Theo- 
dosius  II.),  but  in  the  time  of  Justinian  they  were  as 
follows : — 

A  written  summons  setting  out  the  nature  of  the  plaintiff's 
demand  (libellus  conventionis  or  citationis)  was  issued 
and  served  by  an  officer  of  the  court  (executor  or  viator 
litium)  on  the  defendant,  and  he  was  required  to  give 
security  for  his  appearance  (cautio  iudicio  sistendi).  On 
the  appearance  of  the  defendant  the  pleadings  took  place ; 
the  plaintiff  and  defendant  stated  their  respective  con- 
tentions, which  were  taken  down  by  an  officer  of  the  court, 
and  the  issues  were  settled,  that  is,  the  exact  nature  of  the 
dispute  between  them  was  ascertained.  A  day  was  then 
fixed  for  the  hearing,  at  which  the  parties  produced  their 
proofs  and  respectively  addressed  the  court.  The  judgment 
was  required  to  be  written  and  publicly  read,  and  after 
signature  by  the  judge  was  enrolled  among  the  court 
records. 

324.  Whut  was  an  Interdict.,  and  in  what  ways  were  interdicts 
classified?  Explain  particidarly  the  interdictum  Salvianum, 
and  the  interdicts  uti  possidetis  and  utrubi. 

An  Interdict  was  originally  an  administrative  order 
issued  by  the  Praitor,  by  virtue  of  his  imperium,  for  the 
prevention  or  punishment  of  offences  concerning  res  sacrse 
or  religiosdb  or  public  property,  or  with  the  object  of  main- 
taining the  peace.  It  was  in  connection  with  the  latter 
purpose  that  Interdicts  came  to  be  the  means  of  settling 
questions  of  Possession.  When  put  in  positive  terms,  the 
order  was  technically  termed  decretum ;  when  negative, 
forbidding   something  to   be   done,   interdkiuin.      The    te.'m 


302  Law  relating  to  Actions. 

i/iterdictinji,  however,  was  often  applied  indiscriminately. 
At  first,  the  Praetor  probably  inquired  into  the  facts  on 
complaint  being  made  to  him  and  pronounced  his  order 
accordingly.  But  in  process  of  time  it  became  impossible 
for  the  magistrate  actually  to  determine  the  facts  himself. 
The  order  then  is  made  in  general  terms  and  becomes  the 
basis  of  further  legal  proceedings — the  question  at  issue 
being  whether  the  magistrate's  order  has  been  disobeyed. 

Interdicts  were  classified  into  (a)  Restitutory,  when  the 
order  was  to  make  restitution  or  to  transfer  possession, 
{/>)  Exhibitory,  when  the  order  was  to  produce  some 
person  or  thing,  (c)  Prohibitory,  w^hen  something  was 
forbidden. 

Possessory  Interdicts  were  divided  into  (1)  Adipi- 
scendse,  (2)  Retinendse,  (3)  Reciperandse  possessionis 
causa  comparata. 

These  Interdicts  were  also  either  (i)  Single,  when  the 
applicant  was  plaintiff  in  the  proceedings  which  followed 
the  order  and  his  adversary  defendant,  or  (ii)  Double,  when 
each  party  was  alternately  both  plaintiff  and  defendant,  as 
in  Uti  possidetis  and  Utrubi. 

The  Interdictum  Salyianum  was  an  interdict  by  which 
a  landlord  was  enabled  to  obtain  possession  of  the  effects  of 
his  tenant  hypothecated  for  the  rent. 

Uti  possidetis  was  an  interdict  for  deciding  rights  to 
possession  of  immovables.  It  was  prohiMtory  and  doiiMe, 
addressed  equally  to  both  parties,  forbidding  both  to  use 
force  to  disturb  the  existing  state  of  possession;  and  that 
party  eventually  prevailed  who  proved  that  he  was  in 
actual  possession  at  the  time  of  the  issue  of  the  interdict 
and  had  not  taken  possession  from  his  adversary  by  force, 
by  stealth,  or  with  his  permission  {nee  vi,  nee  clanij  nee 
precario). 

The  Interdict  Utrubi  was  similar,  and  was  used  when  the 
dispute  was  about  movables.  The  party  prevailed  who  had 
been  in  possession  (nee  vi,  nee  clam,  nee  precario)  for  a  longer 
period  during  the  preceding  year  than  his  adversary. 
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325.  Describe  the  procedure  on  a  double  Interdict,  e.g.  Uti 
possidetis,  as  given  by  Gains.  What  was  the  Cascellianum 
ludicium  ? 

A  double  Interdict  was  resorted  to  when  two  persons 
claimed  possession  of  movable  or  immovable  property. 
The  Interdict  Uti  I'^ossidetis  applied  to  immovables  and  the 
Interdict  Utrubi  to  movables. 

The  procedure  in  the  case  of  Uti  possidetis  was  as 
follows : — 

The  issue  of  the  interdict  was  followed  by  a  fictitious 
ejectment  of  each  party  by  the  other  (vis  ex  conventu). 
Each  party  then  summoned  the  other  before  the  Praetor, 
alleging  a  breach  of  the  Interdict,  and  steps  were  then 
taken  to  determine  the  real  question  at  issue,  viz.  which 
party  was  entitled  to  possession.  The  interim  possession 
was  put  up  to  auction  between  them  (fructus  licitatio), 
the  party  obtaining  interim  possession  entering  into  a 
fructuaria  stipulatio  for  payment  of  a  penal  sum  equal  to 
the  value  of  the  interim  profits,  or,  in  the  alternative,  giving 
security  to  satisfy  the  judgment  (satisdatio  iudicatum 
solvi).  Each  party  then  wagered  a  penal  sum  in  the  two 
characters  of  plaintiff  and  defendant,  for  each  party  was 
both  plaintiff  and  defendant.  Each  entered  into  a  sponsio 
and  a  restipulatio.  The  sponsio  would  be  as  follows :  "  If 
contrary  to  the  Praetor's  Edict  you  have  offered  violence 
to  me  while  in  possession,  do  you  promise  to  pay  so  many 
sestertii  ?  "  The  restipulatio  would  put  the  same  question 
in  the  negative  form.  Thereby  each  party  would  be  bound 
to  pay,  or  entitled  to  receive,  two  penal  sums  according  as 
the  decision  was  for  or  against  him.  A  judge  was  then 
appointed  to  try  the  fom'  actions  arising  out  of  the  penal 
sjjonsiones  and  restipulafiones.  If  his  decision  was  in  favour 
of  the  interim  possessor  he  condemned  the  other  party  to 
pay  the  amount  of  his  two  penal  wagers.  If  his  decision 
was  against  the  interim  possessor  he  conlemned  the  latter 
to  pay  the  amount  of  the  two  penal  wagers,  and  he  had 
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further  to  condemn  the  latter  in  a  fifth  action  hrought 
on  the  frmtuarla  stipulatio,  or,  in  the  alternative,  in  the 
iudicium  fructuarium,  an  action  brought  for  the  recovery 
of  the  value  of  the  interim  frurtus.  If  the  unsuccessful 
party  refused  to  deliver  up  possession,  a  sixth  action  could 
be  brought  termed  the  iudicium  secutorium  or  Cascel- 
lianum,  which  had  a  formula  arbitraria,  in  which  the  judge 
was  empowered  to  condemn  him  to  pay  the  value  of  the 
property  and  the  interim  profits  in  default  of  restitution. 

326.  What  was  tlie  nature  of  the  interdict  unde  vi  ? 

The  interdict  unde  vi  was  a  restitutory  interdict  granted 
to  a  person  who  sought  to  recover  possession  {I'eciperandx 
])ossessionis  causa)  of  immovables  of  which  he  had  been  dis- 
possessed by  force.  It  was  in  two  forms,  the  iaterclictam 
quotidianum,  to  recover  possession  when  ejected  by  ordinary 
force  (vis  quotidiana)  and  the  interdict  de  vi  armata,  applicable 
to  cases  in  which  armed  violence  had  been  employed.  In 
the  former  case  it  was  a  defence  to  the  claim  that  the 
plaintiff  had  acquired  possession  vi^  clam,  or  precario :  in  the 
latter,  the  nature  of  the  plaintiff's  title  to  possession  was 
immaterial.  (For  the  terms  of  the  interdict,  see  Poste's 
Gaius,  pp.  600-601.) 

In  order  to  maintain  a  claim  to  possession  under  the 
interdict,  it  was  necessary  to  prove  (1)  that  the  plaintiff  had 
been  in  possession  of  the  land,  (2)  that  he  had  been  dis- 
possessed by  force,  and  (3)  that  armed  force  had  been 
employed,  or,  if  this  was  not  so,  that  his  possession  was  not 
vitiosa,  i.e.  it  was  not  obtained  vi,  clam,  or  2^recario  as  against 
the  defendant.  (For  illustration  of  the  employment  of  the 
interdict,  see  Appendix  C  on  Cicero's  oration  Pro  M.  Tullio, 
and  Appendix  D  on  Pro  Csecina,  in  Roby's  Roman  Private 
Law.) 

327.  Translate  and  explain :  ''  aS'*  igitur  restitutorium  vel 
exhibitorium  interdictum  redditur  .  .  .  modo  sine  periculo  res  ad 
exitum  perducitur,  modo  cum  periculo''  (G.  IV.  162). 
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"  If  therefore  an  interdict  for  restitution  or  production  is 
granted  .  .  .  sometimes  the  matter  is  carried  to  an  issue 
without  risk  (of  a  penal  sum)  to  the  parties,  sometimes 
subject  to  such  risk." 

In  the  simple  interdicts,  two  courses  were  open  to  the 
defendant.  He  might  demand  a  formula  arMtraria,  in  which 
case  the  matter  was  referred  to  a  judge  who  decided  whether 
he  was  bound  to  restore  or  produce  the  thing  claimed.  If 
he  wished  to  do  this,  he  must  be  careful  to  do  so  at  the 
first  hearing  before  the  Praetor :  he  could  not  do  so  at 
a  later  stage.  If  the  defendant  did  not  demand  arbitration, 
then  the  proceedings  were  per  sponsionem.  The  plaintiff 
challenged  the  defendant  to  a  wager  [sponsio)  of  a  sum  to  be 
paid  if  it  should  be  held  that  the  defendant  had  contravened 
the  edict,  i.e.  the  formal  order  to  restore  or  produce  issued 
by  the  Praetor,  and  the  defendant  challenged  the  plaintiff 
to  a  counter-wager  {restipulatio)  of  a  like  sum  to  be  paid 
in  the  contrary  event.  Formulae  claiming  these  penal  sums 
were  then  delivered,  and  the  plaintiff  delivered  a  further 
formula  claiming  restoration  or  production  (as  the  case 
might  be),  so  that,  in  the  event  of  the  decision  of  the  wager 
in  his  favour,  if  the  defendant  failed  to  restore  or  produce, 
the  latter  might  be  condemned  to  pay  the  damages  assessed 
by  the  judge  in  addition  to  the  penalty  on  the  wager. 

328.  What  was  the  nature  and  purpose  of  the  interdict 
Quorum  Bonorum?  State  its  terms.  Who  could  applij  for  it, 
and  arjainst  ichom  was  it  avail ahle  ? 

The  Interdict  Quorum  Bonorum  was  the  remedy  whereby 
a  successor,  civil  or  praetorian,  who  had  obtained  the  formal 
grant  of  the  bonorum  possessio  from  the  Praetor  maintained 
his  title  to  the  succession,  or  to  any  property  included  in  it, 
if  his  title  was  controverted.  It  was  adipiscendae  posses- 
sionis  causa  comparata,  i.e.  for  obtaining  possession  when 
the  claimant  was  not  in  possession.  The  terms  of  the 
Interdict  were :  Quorum  bonorum  ex  edicto  meo  illi  possessio 
data  est,    quod  de  his   bonis    pro   herede  aut  pro  possessore 

R.L.  X 
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poss'ides,  possideresve  si  nihil  nsmaptum  esset,  quodque  dolo 
malo  fecisti  ut  desineres  possidere  id  illi  restituas.  It  could 
be  applied  for  by  any  one  to  whom  honorum  possessio  had 
been  formally  granted,  or,  in  later  times,  who  had  made 
agnitio,  i.e.  done  some  act  signifying  an  intention  to  claim  as 
honorum  possessor.  It  was  the  proper  remedy  against  two 
classes  of  persons,  viz.  (1)  any  one  who  claimed  as  successor 
(pro  lierede)  whether  under  the  Edict  or  as  fideicommissarius 
or  by  the  ins  civile  (2)  the  'prsedo,  i.e.  any  one  who  seized 
and  held  without  title,  or  merely  by  an  occupation  title. 

329.  Justinian  speaJcs  ^^de  inter dictis  sen  actionihus  quae 
pro  his  exercentur.^^ 

How  are  toe  to  account  for  the  change  from  interdict  proper  ? 
When  did  it  occur.,  and.  ivhat  teas  the  practical  extent  of  the 
change  ? 

The  Interdict  under  the  Formulary  system  had  become 
merely  a  preliminary  step  to  an  action.  Even  before  the 
general  introduction  of  the  system  of  extraor dinar ia  indicia 
the  formal  interdict  was  gradually  falling  out  of  use,  the 
tendency  being  to  proceed  at  once  to  the  action  arising  out 
of  it.  By  the  time  of  Diocletian  the  formulary  system  had 
been  superseded,  and  the  interdict  had  ceased  to  be  an 
order  published  in  each  separate  instance :  it  had  come  to 
be  regarded  as  a  rule  of  law  of  general  validity  giving  rise 
to  an  action  ex  intercUcto  commenced  and  conducted  like 
other  actions. 

330.  Describe  the  functions  of  the  Roman  iudex.  Does  he 
correspond  to  the  judge  or  to  the  jurg  of  our  English  system 
of  procedure  ? 

The  iudex  was  not  a  magistrate :  he  was  a  private 
citizen  invested  by  the  magistrate  with  a  judicial  commis- 
sion in  each  case  and  for  that  case  only.  Originally  he  was 
chosen  from  the  senators  ;  and  afterwards  from  the  official 
list  of  indices  selecti  which  was  made  up  of  persons  whose 
qualification  varied  at  different  times.     As  the  function  of 
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the  iiuiex  was  a  public  one,  he  could  not  decline  to  act 
without  a  lawful  excuse.  After  being  sworn,  he  received 
from  the  Praetor  a  formula  containing  a  statement  of  the 
issue,  from  which  he  was  not  allowed  to  depart.  He 
admitted  the  demand  or  rejected  it  simply,  without  having 
power  to  modify  it.  He  w^as  not,  however,  confined  to  pure 
questions  of  fact.  He  was  required  not  only  to  investigate 
the  facts  but  to  give  judgment,  and  in  doing  so,  questions 
of  law  were  more  or  less  involved  according  to  the  extent  of 
the  directions  contained  in  the  formula.  For  this  purpose 
he  might  consult  jurisconsults  :  and  if  the  question  appeared 
to  him  too  obscure  to  decide,  he  might  decline  to  give 
judgment  by  declaring  on  oath  sihi  non  liquere.  (Moyle,  pp. 
641-2  ;  Sohm,  pp.  239-241.) 

The  iuclex  does  not  altogether  correspond  to  either  the 
judge  or  the  jury  of  the  English  system.  He  differs  from 
an  English  judge  in  that  he  was  merely  a  private  citizen 
appointed  by  the  magistrate  after  selection  by  the  parties. 
He  differs  from  the  jury  in  that  he  gave  judgment 
according  to  the  directions  in  the  formula  and  did  not 
merely  find  the  facts.  He  corresponds  rather  to  an 
arbitrator  to  whom  a  case  is  referred  by  the  court  for 
decision. 

331.  Aldus  (a.d.  540)  bij  Ms  procurator ^  Balbus,  sues  Gains, 
tcho  defends  hy  his  p'ocurator,  Sempronius.  What  engagements 
mast  he  entered  into  and  ivhat  security  given  ? 

Balbus  must  give  the  cautio  de  rato,  i.e.  security  that 
his  principal  will  ratify  his  proceedings,  unless  appointed 
lirocurator  by  Aulus  in  the  presence  of  the  judge  or  by  a 
formal  mandate  filed  in  court  {mandatum  actis  insiavatum). 

If  Gains  appears  in  court  and  appoints  Sempronius  as  his 
procurator,  Gains  himself  must  give  security  iudicatum  solvi. 
If  Sempronius  is  appointed  out  of  court,  he  must  give 
security  iudiiatum  solvi  himself,  and  Gains  becomes  security 
(fideiussor)  for  the  carrying  out  of  the  obligation. 

[The  cautio  iudicatum  solvi  consisted  of  three  parts : 


308  Law  relating  to  Actions. 

(1)  de  re  iudkata,  (2)  de  re  defendenda,  and  (3)  de  dolo  malo. 
By  the  first  of  these,  the  defendant  agreed,  in  case  the 
action  went  against  him,  to  restore  the  property  or  pay  the 
damages  assessed  by  the  judge.  By  the  second,  he  promised 
to  defend  the  action  ;  and  by  the  third,  to  indemnify  the 
plaintiff  against  fraudulent  dealing  with  the  subject-matter 
of  the  suit  while  it  was  in  his  hands.] 

The  defendant  also  gives  security  that  he  will  appear  in 
person  to  receive  judgment  or  that,  if  he  fails  to  do  so,  his 
Meiussor  will  pay  all  that  is  directed  to  be  paid  by  the 
judgment.  There  was  also  an  implied  hypothec  over  his 
property.     (See  J.  IV.  13.  3  and  4.) 

332.  Explain  the  use  made  of  the  Oath  in  Roman  legal  pro- 
ceedings.    What  ivas  iusiurandum  in  litem  ? 

In  Koman  legal  proceedings,  either  party,  if  he  had  no 
sufficient  proof  otherwise  of  his  case,  might  tender  to  his 
adversary  an  oath  as  to  the  matter  in  issue.  If  the  adversary 
took  the  oath,  or  if  he  w^as  prepared  to  take  it  and  the  party 
tendering  it  released  him  from  actually  swearing,  the  oath 
or  the  release  was  conclusive  in  his  favour  and,  if  defendant, 
he  could  plead  to  any  further  proceedings  the  exceptio 
iurisiurandi  (J.  IV.  13.  4) ;  if  plaintiff,  he  was  entitled  to 
judgment. 

Instead  of  taking  the  oath  tendered,  the  adversary 
might  make  a  counter-tender,  i.e.  stake  the  issue  on  the 
oath  of  the  original  tenderer.  If  the  oath  w^as  refused  the 
party  tendering  was  entitled  to  judgment,  if  it  was  taken 
it  was  conclusive  in  favour  of  the  person  taking  it.  From 
the  obligation  incumbent  on  parties  to  take  the  oath  if 
tendered  or  lose  their  case,  the  proceeding  was  termed  iusiu- 
randum necessarium.  Traces  of  this  procedure  by  oath, 
derived  from  the  Roman  system,  are  still  found  in  the  French 
serment  decisoire,  and  also  in  the  law  of  Scotland.  By  a 
constitution  of  Justinian,  an  oath  was  required  from  the 
suitors  and  their  advocates  that  they  believed  they  had  a 
good  cause  of  action. 
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lusiurandum  in  litem  was  the  assessment  by  the  oath 
of  the  plaintiff  of  the  subject-matter  of  the  htigation.  It 
was  used  in  actions  arhitrarim  with  a  view  of  inducing  tlie 
defendant  to  make  specific  restitution  in  order  to  avoid  con- 
demnation to  pay  damages  on  the  hberal  estimate  which  the 
plaintiff  would  be  likely  to  make  of  his  interest ;  and  also  in 
some  actions  on  delict  and  quasi-delict,  e.g.  the  actio  iaiiin- 
arum,  and  the  action  founded  on  the  Edict  concerning 
nautse,  caupoties,  and  stabidarii. 

333.  What  were  the  methods  of  restraining  unjustifiable  litiga- 
tion mentioned  by  Justinian  in  the  Institutes  ? 

I.  Pecuniary  Fines. — A  plaintiff  suing  without  just  cause 
was  obhged  to  compensate  the  defendant  for  any  loss 
incurred  and  to  pay  the  costs  of  the  action.  A  defendant 
in  many  cases  incurred  increased  liability  by  unjustifiably 
defending  an  action,  e.g.  in  an  action  under  the  lex  Aqudia. 

II.  The  requirement  of  an  oath  from  both  parties  and 
their  advocates  as  to  the  bo?ia  fides  of  the  claim  or  defence. 

III.  The  penalty  of  infamia  which  was  incurred  by 
defendants  condemned  in  certain  actions,  e.g.  tutelbe,  mandati, 
deposdi,  pro  socio. 

334.  What  provisions  existed  for  appeals  in  civil  cases  (1) 
during  the  Republic,  (2)  during  the  Empire  ? 

I.  During  the  Kepublic  there  was  no  provision  for  appeals 
in  the  proper  sense  of  the  term.  The  higher  magistrates 
having  co-ordinate  authority,  application  might  be  made  to 
one  to  veto  proceedings  commenced  before  another ;  and  an 
in  integrum  restitidio  might  be  decreed  in  the  case  of  an 
inequitable  judgment.  But  there  was  no  regular  procedure 
by  way  of  appeal  from  an  inferior  to  a  superior  authority. 

II.  With  the  Empire,  a  regular  system  of  appeal  was 
developed.  The  Emperors  succeeded  to  the  judicial  powers 
of  the  republican  magistrates  and  became  the  supreme 
appellate  authority.  Under  Augustus,  the  pntfcctus  urbi 
was    constituted   a   judge   of    appeal    for  Rome  and   a   vir 
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consularls  was  appointed  to  hear  appeals  from  each  of  the 
provinces.  Subsequently  the  Praetorian  prefect  became  a 
judge  of  appeals  from  the  provinces.  Under  Nero,  the 
Senate  was  invested  with  appellate  powers  co-ordinate  with 
those  of  the  Emperor.  At  a  somewhat  later  period  the 
practice  arose  of  appealing  from  the  inferior  judge  to  the 
magistrate  who  appointed  him.  Hence  a  regular  gradation 
of  courts  was  established,  an  appeal  lying  from  the  judge 
to  the  appointing  magistrate,  thence  to  the  prdefectus  urhi 
at  Eome  (or,  under  the  earlier  Emperors,  in  some  cases 
to  the  Praetors),  and  to  the  prseses  in  the  ^Provinces,  thence 
to  the  praefectus  ^yrsetorio,  and  finally  to  the  Emperor  (or  the 
Senate,  so  long  as  it  continued  to  exercise  judicial  powers). 

Constantine  divided  the  Empire  into  four  great  Praetorian 
prefectures,  and  the  praefectus  prsetorio  became  final  judge 
of  appeal  for  his  prefecture.  But  reference  could  always 
be  made  to  the  Emperors  for  instructions  in  cases  of 
difficulty. 
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335.  Into  ivhat  periods  may  the  history  of  Roman  Law  he 
divided  ?     Indicate  hriefly  the  characteristic  features  of  eacli. 

In  dealing  with  the  history  of  Roman  Law  it  is  usual  to 
divide  the  suhject  into  periods  for  the  purpose  of  systematic 
treatment ;  but,  as  may  be  expected,  different  writers  adopt 
different  methods  of  division  according  to  the  point  of  view 
from  which  they  regard  the  subject  and  according  to  the 
scope  and  purpose  of  their  work.  If,  for  instance,  it  is 
desired  to  treat  of  the  scientific  development  of  Roman  Law, 
the  history  falls  into  two  great  periods : 

(1)  The  Period  of  Local  Law,  the  law  of  the  city,  extend- 
ing from  the  XII  Tables  to  the  last  century  of  the 
Republic,  and  "  marked  by  the  prevalence  of  the  ias  civile  of 
the  old  type,  which  is  the  rigid,  formal,  national  (/.e.  Latin) 
law  of  Rome." 

(2)  The  Period  of  Universal  Law,  the  period  of  the 
Empire,  "  marked  by  the  prevalence  of  what  was  to  be  the 
ius   civile   of   the   future,    i.e.    the  equita))lo   law,    free   from 
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formalism,  which  sprang  from  the  world  commerce — the  nis 
gentium — and  the  mutual  interaction  of  Greek  and  Koman 
influences  "  (Sohm,  p.  49). 

If,  on  the  other  hand,  the  history  of  Eoman  Law  is  treated 
from  the  social  aspect,  it  may  be  conveniently  dealt  with 
under  the  five  epochs  adopted  by  Professor  Muirhead,  viz.  : 

I.  The  period  anterior  to  the  XII  Tables  (b.c.  449). — 
Law  customary  and  to  a  great  extent  implicated  with 
religious  observances. 

II.  From  the  XII  Tables  to  the  subjugation  of  Italy 
(middle  of  the  third  century  B.C.). — Law  personal  and  not 
territorial,  applicable  only  to  citizens  or  to  others  to  whom 
it  was  partially  extended  as  a  privilege.  All  legal  pro- 
ceedings being  based  on  the  XII  Tables  or  the  interpre- 
tatio  thereof  by  the  Pontifical  College,  the  law  of  this  period 
is  inelastic,  having  little  power  of  expansion  through  the 
necessity  of  adherence  to  statutory  forms. 

III.  From  the  subjugation  of  Italy  to  the  establishment 
of  the  Empire  under  Augustus  (b.c  31). — The  feature  of 
this  period  is  the  expansion  of  the  law  by  the  Praetors  and 
the  evolution  of  a  ius  gentium  applicable  to  citizens  and  non- 
citizens  alike. 

IV.  From  Augustus  to  Diocletian  (a.d.  284). — Classical 
period  of  Roman  Law.  Development  of  the  law  by  scientific 
reasoning. 

V.  From  Diocletian  to  the  end  of  the  reign  of  Justinian. 
— Period  of  codification.  Imperial  legislation  the  only 
recognised  mode  of  effecting  changes  in  the  law. 

(See  Muirhead,  pp.  421-422;  Sohm,  pp.  45-49;  Cuq, 
Introduction,  xxviii.-xxx.) 

336.  Explain  the  several  agencies  hy  which  the  development 
of  the  Roman  Law  was  accomplished. 

Both  Roman  Law  and  English  Law  owe  their  develop- 
ment to  three  agencies,  which,  having  regard  to  the  periods 
in  which  each  was  the  main  instrument  in  the  alteration  and 
expansion  of  the  law,  may  be  placed  in  the  following  order :  — 
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I.  Fictions,  in  the  largest  sense  of  the  word,  viz.  '*  any 
assumption  which  conceals,  or  affects  to  conceal,  the  fact 
that  a  rule  of  law  has  undergone  alteration,  its  letter  remain- 
ing unchanged,  its  operation  being  modified  "  (Maine,  p.  26). 
The  Interpretatio  of  the  pontifices,  and  later  of  the  jJrudentes, 
comes  under  this  description.  Assuming  merely  to  interpret 
the  law  of  the  XII  Tables  or  later  statutes,  e.g.  the  lex  Aquilia, 
they  gradually  modified  and  expanded  the  law  to  meet  the 
necessities  of  a  progressive  society. 

II.  Equity,  i.e.  "  a  body  of  rules  existing  by  the  side 
of  the  original  civil  law^  founded  on  distinct  principles  and 
claiming  incidentally  to  supersede  the  civil  law  in  virtue  of 
a  superior  sanctity  inherent  in  those  principles  "  (Maine, 
p.  28).  Equity  differs  from  Fictions  in  that  the  interference 
with  the  law  is  open  and  avowed.  It  differs  from  Legisla- 
tion in  claiming  authority  on  the  ground  of  the  inherent 
superiority  of  its  principles  and  not  from  the  prerogative 
of  the  legislator.  The  introduction  of  the  rules  of  the  Ins 
Gentium  through  the  Edicts  of  the  Praetor  and  other  magis- 
trates illustrates  the  influence  of  Equity  in  Eoman  Law. 

III.  Legislation,  i.e.  enactments  of  a  sovereign  legislator. 
It  differs  from  Equity  in  deriving  from  an  external  body 
or  person.  The  binding  force  of  legislative  enactments  is 
independent  of  their  principles.  It  is  the  latest  agency  to 
come  into  full  operation  as  a  regular  means  of  effecting 
alterations  in  the  Law. 

337.  Wh?j  were  Legal  Fictions  used  as  a  means  of  effecting 
practical  improvements  in  the  law?  Illustrate  from  some  of  the 
more  important  of  such  fictions  in  Roman  Law. 

The  employment  of  Fictions  to  effect  improvements  in 
the  law  is  due  partly  to  the  conservatism  of  political  societies 
in  the  earUer  stages  of  their  development  and  respect  for 
forms  and  rules  established  by  long  usage,  partly  to  the 
practical  impossibility  of  adapting  the  law  to  the  changing 
circumstances  of  the  times  by  means  of  direct  legislation. 
By  the  use  of  Fictions  the  modifications  rendered  necessary 
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by  the  altered  conditions  of  society  are  effected  without 
offending  the  general  prejudice  in  favour  of  the  ancient 
rules. 

Fictions  in  Roman  Law,  generally  speaking,  take  one 
of  three  forms :  (i)  Survivals  of  extinct  beliefs  or  theories, 
as  in  the  doctrine  of  universal  succession,  the  continuance 
of  the  persona  of  the  deceased  in  his  heres.  (ii)  Application 
of  a  familiar  process  to  a  new  use  or  with  a  new  meaning, 
e.g.  the  use  of  the  mancipatio  in  the  process  of  emancipation 
and  adoption,  the  fictitious  coemjjtio/iducide  causa,  the  various 
fictitious  apphcations  of  In  iure  cessio,  etc.  (iii)  Something 
is  assumed  to  be  true  which  is  known  not  to  be  true.  It 
is  on  a  fiction  of  this  kind  that  Maine  points  out  that  the 
Tnterpretatio  of  the  Pruclentes  in  Roman  Law  and  also  Enghsh 
Case  Law  is  based  (see  Maine,  Ch.  IL).  Other  examples 
of  this  class  of  fictions  are  found  in  the  Tus  Postliminii,  in 
the  actio  Publiciana,  and  the  other  fictitious  actions  mentioned 
by  Gains  (IV.  32-38). 

338.  Describe  briefly  the  legislative  body  hy  which  "  leges^''  in 
the  strict  meaning  of  the  word,  were  enacted  under  the  Roman 
Republic,  What  was  the  original  character  of  this  body^  and 
hoiv  was  that  character  modified  in  the  third  or  fourth  century 
B.C.  ? 

There  were  two  bodies  by  which  leges,  in  the  strict  meaning 
of  the  word,  i.e.  as  opposed  to  ^^lebiscita,  were  enacted  during 
the  Repubhc — the  Comitia  Centuriata  and  the  Comitia 
Tributa. 

The  Comitia  Centuriata  was  an  assembly  of  the  whole 
people,  patricians  and  plebeians,  marshalled  in  classes  and 
centuries  according  to  a  political  arrangement,  attributed  to 
Servius  Tullius,  which  does  not  appear  to  have  come  into 
practical  operation  for  legislative  purposes  until  the  estab- 
lishment of  the  Republic.  It  was  originally  constituted  for 
purposes  of  military  organisation  and  taxation,  the  citizens 
being  distributed  in  five  classes  according  to  a  property 
qualification  ascertained  by  the  census,  and  each  class  being 
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divided  into  a  number  of  centuries  in  such  a  way  as  to  give 
an  overwhelming  preponderance  of  power  to  the  wealthier 
citizens ;  there  being,  in  addition,  eighteen  centuries  of 
equiteSf  not  included  in  the  classes,  but  composed  of  patricians 
and  the  wealthiest  plebeians  and  having  priority  in  the 
order  of  voting.  The  voting  was  by  centuries  (of  which 
there  w^ere  one  hundred  and  ninety-three),  and  when  an 
absolute  majority  of  votes  had  been  obtained  the  question 
was  decided,  so  that  if  the  eighteen  centuries  of  equites  and 
the  eighty  centuries  of  the  first  class  were  united,  the  votes 
of  the  other  classes  were  not  taken.  The  general  power 
of  summoning  the  assembly  was  vested  in  the  consuls  and 
the  dictator  (when  appointed).  The  other  higher  magis- 
trates could  summon  it  only  for  special  purposes  in  con- 
nection with  their  particular  functions.  In  later  times  its 
functions  were  in  practice  confined  to  (a)  the  election  of 
magistrates  having  the  imperium ;  {h)  deciding  on  matters 
affecting  the  constitution,  or  otherwise  of  great  public  im- 
portance, such  as  declarations  of  war ;  (c)  acting  as  a  court 
of  appeal  in  capital  cases.  Its  ordinary  legislative  power, 
though  not  lost,  v^as  not  often  invoked  after  the  creation 
of  the  Comitia  Tribufa  and  the  acquisition  of  full  legislative 
power  by  the  other  tribal  assembly,  the  Concilium  PleMs. 

The  origin  of  the  Comitki  I'rihuta  is  obscure.  According 
to  Mommsen,  it  was  established  by  the  Valerio-Horatian 
laws  of  449  B.C.,  but  it  appears  to  have  been  in  existence 
before  the  time  of  the  XII  Tables,  and  probably  dates  from 
about  the  same  period  as  the  organisation  of  the  Concilium 
of  the  plebs  tributim,  which  is  attributed  to  a  plebiscite 
carried  by  Publilius  Volero  in  471  B.C.  (see  339). 

It  is  probable  that  its  original  functions  were  the  election 
to  the  less  important  magistracies  (e.//.  tlie  quaestors  appear  to 
liave  been  elected  by  this  assembly  from  the  first),  and  as  a 
judicial  body  to  deal  with  offences  involving  fines  and  non- 
capital penalties.  But  its  functions  were  extended  to  legisla- 
tion, and  it  soon  came  to  be  the  body  most  frequently  employed 
for  that  purpose.     This  no  doubt  was  due  to  the  ease  with 
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which  it  might  be  summoned,  and  to  the  fact  that  the 
assembly  could  be  held  within  the  city,  in  the  Forum,  or  on 
the  Capitol,  thus  dispensing  with  the  elaborate  ceremonial 
connected  with  the  assembling  of  the  Comitia  Centuriata  in 
the  Campus  Martius  outside  the  walls.  The  voting  was  by 
tribe,  lots  being  drawn  to  decide  which  should  vote  first. 
The  tribe  voting  first  was  called  j;^mc^};^w«^.  The  result  of 
the  first  vote  was  announced,  and  the  other  tribes  then 
proceeded  to  vote  simultaneously. 

In  the  third  or  fourth  century  B.C.  a  change  was  intro- 
duced into  the  Comitia  Centuriata,  which  was  reorganised  on 
a  tribal  basis  with  the  apparent  object  of  reducing  the  power 
of  the  wealthier  classes  and  putting  it  on  a  more  popular 
footing.  The  date  of  this  change  is  unknown,  but  as,  in  its 
final  form,  it  assumes  the  existence  of  thirty-five  tribes,  it  was 
probably  coeval  with  the  increase  of  the  tribes  to  that  number. 
The  leading  features  of  the  change  appear  to  have  been  the 
distribution  of  the  five  classes  amongst  the  tribes  in  such  a 
manner  as  to  allot  two  centuries  of  each  class  to  each  tribe. 
Each  class  thus  had  two  votes  in  a  tribe,  and  seventy  votes 
in  all.  The  eighteen  centuries  of  equites  were  still  kept 
distinct.  The  total  number  of  centuries  under  the  new 
arrangement  was  373.  The  result  was  that  the  first  class 
of  citizens  and  the  equites  together  would  have  only  eighty- 
eight  votes,  thus  losing  their  former  preponderance  in  the 
assembly. 

(See  Seyffert,  Dictionary  of  Classical  Antiquities,  sub  tit. 
"  Comitia  "  ;  Greenidge,  Eoman  Public  Law,  pp.  101-2, 
252-3,  and  Appendix  I. ;  Muirhead,  pp.  82-3.) 

339.  Explain  the  difference  between  Comitia  Tributa  andCon- 

cilium  Plebis.    Wlien  is  the  former  supposed  to  have  originated? 

What  tvere  the  stages  hj  ivhich  the  latter  acquired  legislative  power, 

and  at  what  epoch  did  the  two  assemblies  become,  for  p)ractical 

purposes,  almost  identiccd  ? 

The  Comitia  Tributa  was  an  assembly  of  the  whole 
people,    patricians     and    plebeians,    based    on     the     tribal 
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organisation  and  convoked  by  a  magistrate  with  imjmium,  e.g. 
a  consul  or  praetor,  the  voting  being  by  tribe.  Its  enactments 
were  leges,  but  at  first  required  the  auctoritas  patrum  {i.e.  the 
^approbation  of  the  Com.  Curiata,  or  perhaps  of  the  Senate). 
After  the  Lex  PuMilia  Pkilonis  (b.c.  339)  this  was  a  matter 
of  form,  and  was  required  to  be  given  in  advance.  According 
to  Mommsen,  this  comitia  was  estabhshed  by  the  Yalerio- 
Horatian  Laws  (b.c.  449) ;  but  a  reference  in  the  XII  Tables 
to  the  Comitia  Centuriata  as  Comitiatus  Maximiis  having  juris- 
diction over  capital  cases  implies  the  existence  of  another 
comitiu  with  inferior  jurisdiction,  and  this  Cuq  identifies  with 
the  C.  Trihuta,  as  the  C.  Cur  lata  does  not  appear  to  have 
exercised  judicial  functions  (Cuq,  vol.  i.  p.  22).  If  this  view 
he  correct,  the  C.  Trihuta  must  have  been  already  in  exist- 
ence at  that  time,  and  probably  dates  from  about  the  period 
at  which  the  Concilium  Flebis  was  similarly  placed  on  a 
tribal  basis,  viz.  about  471  B.C.  In  any  case,  the  new 
assembly  seems  to  have  been  created  to  exercise  functions 
which  at  the  first  were  mainly  judicial  ;  and  just  as  "when 
an  appeal  to  the  people  was  made  from  a  sentence  of  the 
Consul  the  case  was  introduced  by  the  Consul  to  the  '  Comitia 
Centuriata '  over  which  he  himself  presided,  so  in  the  event 
of  an  appeal  from  a  Tribunician  sentence  the  Tribune 
followed  exactly  the  same  procedure  as  the  Consul.  He 
brought  the  case  before  the  citizens  assembled  in  their 
'  tribes,'  who  thus  acquired  almost  from  the  first  a  co-ordinate 
jurisdiction  with  the  assembly  of  centuries"  (Taylor,  Con- 
stitutional and  Political  History  of  Eome,  p.  65).  The  Con- 
cilium Plebis  was  an  assembly  of  Plebeians  convoked  by  a 
Tribune.  Its  enactments  were  pleliscita,  and  at  first  bound 
the  plebeians  alone.  The  Lex  Valeria  Horatia  (b.c.  449), 
according  to  Livy,  made  plehiscita  binding  on  both  2^opulas 
and  plehs ;  but  it  is  probable  that  confirmation  by  both  the 
Com.  Centuriata  (or,  according  to  some  writers,  the  Com. 
Curiata)  and  the  Senate  was  necessary.  The  Lex  Publilia 
Philonis  (b.c.  339),  which  apparently  contained  a  provision 
to  the  same  effect  as  that  of  the  Lex  Valeria  Horatia, 


318  History  of  Roman  Law. 

probably  dispensed  with  the  consent  of  the  Cora.  Cfnturmta 
(or,  perhaps,  the  Com.  Ciiriata).  The  Lex  Hortensia  (b.c. 
287)  dispensed  with  the  audoritas  of  the  Senate,  and  plebts- 
cita  thus  came  to  have  the  force  of  Jer/es  without  external 
sanction. 

From  this  period  the  two  assemblies,  so  far  as  legislation 
was  concerned,  became  practically  identical,  as  the  patricians 
were,  no  doubt,  in  time  admitted  to  take  part  in  the  tribal 
voting  in  the  assemblies  convoked  by  the  Tribunes.  In  other 
respects,  viz.  in  the  discharge  of  elective  and  judicial  func- 
tions, they  must  have  continued  to  exist  as  distinct  bodies 
until  their  disappearance  under  the  Principate. 

340.  Give  an  account  of  the  circumstances  leading  to  the 
enactment  of  the  Twelve  Tables,  and  indicate  the  general 
character  of  these  laivs. 

The  enactment  of  the  XII  Tables  was  the  result  of  a 
crisis  in  the  constant  struggle,  during  the  earlier  period 
of  the  Eepublic,  between  the  plebeians  and  patricians. 
Amongst  many  grievances  under  which  the  plebeians 
laboured,  not  the  least  were  the  uncertainty  of  the  law 
as  affecting  plebeians  and  the  exclusive  control  of  the 
administration  of  justice  exercised  by  the  patricians.  The 
customary  law  of  the  patricians  was  closely  implicated 
with  the  gentile  sacra,  in  which  the  plebeians  had  no  part ; 
the  plebeians  had  their  own  customs,  but  these  depended 
for  their  enforcement  on  patrician  magistrates.  Hence  arose 
a  duplication  of  legal  rules ;  and  in  the  relations  of  the  two 
orders,  the  interpretation  of  conflicting  usages  and  the 
administration  of  justice  generally  must  have  been  in  the 
interests  of  the  ruling  class,  and  to  the  disadvantage  of 
the  plebeians.  This  was  especially  marked  in  connection 
with  that  constant  subject  of  dispute,  the  occupation  of 
public  lands,  and  in  the  treatment  of  defaulting  debtors. 
To  remedy  this  state  of  things  the  tribune  Terentilius  Arsa, 
in  B.C.  462,  proposed  the  election  of  five  commissioners  to 
draw    up  laws   defining  the   powers  of   the  consuls.     The 
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Senate  refused  to  assent,  but  the  plebeians  supported  the 
tribune,  and  re-elected  the  same  tribunes  for  eight  years  in 
succession.  The  Senate  endeavoured  in  vain  to  stay  the 
agitation  by  making  smaller  concessions,  e.g.  by  assenting 
to  the  lex  Icilia  (456  B.C.),  by  which  the  public  lands  on  the 
Aventine  were  portioned  out  among  the  poorer  citizens, 
and  by  sanctioning  a  measure  being  submitted  to  the 
/'.  centuriata  limiting  the  amount  of  fines  which  the  consuls 
should  have  power  to  impose.  Eventually,  in  B.C.  452,  a 
compromise  was  arranged :  ten  commissioners  were  to  be 
appointed  (plebeians  being  eligible),  with  supreme  power 
for  one  year,  for  the  purpose  of  compiling  a  complete 
collection  of  laws.  Next  year  the  ten  commissioners  {decern- 
viri  legihus  scribundis)  took  office.  They  drew  up  a  body 
of  laws  which  was  approved  by  the  Senate  and  the  c. 
centuriata,  and  was  at  once  published  on  ten  tables  of 
bronze.  Their  powers  were  extended  for  another  year, 
and  they  drew  up  two  more  tables  which  were  subsequently 
sanctioned,  with  some  modifications,  under  the  consuls 
Valerius  and  Horatius,  after  the  decemvirs  had  been 
expelled  from  office. 

The  XII  Tables  are,  to  a  great  extent,  an  embodiment 
of  pre-existing  customary  rules.  The  style  is  concise  and 
imperative,  and  the  rules,  for  the  most  part,  are  stated  in 
very  general  terms,  leaving  a  large  discretion  to  those  who 
had  to  interpret  them.  Procedure  and  penal  provisions,  as 
in  all  bodies  of  early  law,  occupy  a  largo  space,  while  there 
is  very  little  trace  of  provisions  relating!  to  contract.  The 
distinctive  feature  of  these  laws,  however,  is  that  in  the 
main  they  constitute  a  body  of  civil  law.  "  It  is  a  system 
of  ius  as  distinguished  from  fas."  Being  applicable  to  all 
citizens,  to  both  orders  alike,  the  laws  enacted  are,  for  the 
most  part,  secular,  and  religious  rules  and  sanctions  occupy 
a  secondary  position. 

341.  Comment    on    the  folloiviny    extracts   from    the    XII 

Tahhs  :— 


320  HisTOKY  OF  Roman  Law. 

{a)  *'  Adversus  hostem  seterna  auctoritas  "  (Cic.  de  Off. 
I.  37). 

{h)  "Usus  auctoritas  fundi  biennium  esto"  (Cic. 
Top.  IV.  23). 

(a)  There  are  two  possible  interpretations  of  this  law : — 

(i)  "  A  title  is  good  for  ever  as  against  a  stranger." 
Usucapion  was  only  competent  to  cives  ;  therefore  a  stranger 
was  always  at  civil  law  liable  to  eviction  from  any  "  res 
mancipi  "  he  had  acquired  from  a  citizen. 

(ii.)  "  Guarantee  (against  eviction)  has  no  time-limit  in 
the  case  of  a  stranger." 

If  a  stranger  (having  commercium)  mancipated  a  thing  to  a 
civis,  the  former  w^as  permanently  liable  on  the  guarantee 
against  eviction  ;  for,  usucapion  being  impossible  for  a  non- 
civis,  the  true  owner  could  at  any  length  of  time  recover  the 
thing  from  the  alienee.  \_Hostis  in  old  Latin  means ''  stranger  " ; 
philologically,  it  is  the  same  word  as  our  guest.'] 

{p)  This  should  probably  be  translated,  "  Let  the  (pur- 
chaser's) possession  and  the  (vendor's)  guarantee  last  for 
two  years  in  the  case  of  land"  (Muirhead,  p.  139;  Roby, 
I.  467,  n.  1).  In  this  case  "  usus  auctoritas"  =  ''usus  et 
auctoritas."  The  meaning,  then,  is  that,  if  the  possession  is 
uninterrupted  for  the  two  years,  the  possessor  becomes  ow^ner 
by  usucapion,  and  any  further  guarantee  on  the  vendor's 
part  is  unnecessary.  [Other  possible  translations  are,  "  Usus 
considered  as  guarantee  "  or — usus  being  genitive  case — "  the 
guarantee  of  usus."]  Buildings  are  included  \xndiQr  fundus 
by  implication  (Cic.  pro  Caecina,  §  54)  for  **  omne  quod 
inaedificatur  solo  cedit." 

352.  "  Si  pater  filium  ter  venum  duit,  a  patre  filius 
liber  esto"  (Gaius,  L  132  ;  Ulp.  X.  1). 

What  icas  the  object  of  this  provision  of  the  XII  Tables,  and 
ivhat  application  was  made  of  it  in  later  law  ? 

(i)  This  lex  was  originally  "  intended  as  a  check  upon  a 
father   who   treated   his  children  as  if  they  were   slaves" 
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(Eoby,  I.  74).  It  appears  that  before  the  XII  Tables  there 
were  no  restrictions  on  the  jJatria  potestas ;  so  a  father  might 
sell  his  son  to  a  stranger,  and  when  at  the  next  censorial 
lustrum  the  son  reverted  to  his  father's  jJotesfas,  the  latter 
could  sell  him  again.  Such  sales  would  not,  of  course,  make 
the  fiJiusf(f  mil  ias  a  "  servus,"  but  would  put  him  "in  man- 
cipio  "  of  the  purchaser.  [The  later  law  allowed  a  father 
to  sell  his  son  only  in  case  of  extreme  poverty.] 

(ii)  After  the  XII  Tables  had  become  law,  some  of  their 
provisions  were  applied  to  totally  new  cases  by  pontifical 
interpretation  (e.f/.  the  "  cum  nexum  faciet  mancipiumque  " 
clause) ;  the  growing  horror  of  intestacy  impelled  the  pater- 
familias who  had  no  sims  heres  to  adopt  one,  and  the  three- 
fold sale  of  the  XII  Tables  was  adapted  to  this  end.  The 
letter  of  the  law  was  strictly  observed  ;  a  son  had  to  be  sold 
three  times  for  the  natural  father's  power  to  be  broken,  a 
daughter  or  grandchild  once  only.  The  sale  transaction  (by 
mancipatio,  of  course)  was  now  purely  fictitious,  and  it  did 
not  matter  whether  the  three  sales  took  place  uno  contextu 
or  with  an  interval  ;  during  the  process  the  son  was  "  in 
mancipio,"  and  was  manumitted  vindictd  after  each  sale  by 
his  fictitious  purchaser.  After  the  third  sale  he  was  pro- 
bably remancipated  to  his  natural  father,  from  whom  he  was 
then  claimed  {in  iure  cessio)  by  the  paterfamilias  adopting 
him. 

The  same  procedure  was  later  employed  to  emancipate  a 
son  from  power  altogether  so  that  he  became  "  sui  iuris," 
with  the  sole  difference  that  after  the  third  mancipation  he 
was  manumitted  either  by  the  purchaser  or  by  his  own 
father  (on  remancipation  to  the  latter),  the  manumitter 
becoming  patron.  [N.B.  Venum  </w// =  sells ;  literally, 
"  gives  to  sale."] 

343.  Comment  on  the  following  provisions  of  the  XII 
Tables  .— 

{a)  "  Uti  legassit  super  pecunia  tutelave  suae  rei  ita 
iusesto"  (Ulp.  XL  14). 

B.L.  Y 
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(A)  "  Cum  nexum  faciei  mancipiumque,  uti  lingua 
nuncupassit  ita  ius  esto  "  (Cic.  de  Off.  III.  65). 

{c)  "  Si  intestate  moritur  cui  suus  heres  nee  escit, 
adgnatus  proximus  familiam  habeto.  Si  adgnatus  nee 
escit,  gentiles  familiam  habento"  (Ulp.  XXVI.  1 ;  Collatio, 
XVI.  4.  2). 

(a)  If  the  words  pecunia  tutelave  are  genuine,  this  law 
does  not  recognise  a  general  power  of  testation  ;  Gains,  how- 
ever, quotes  the  fragment  without  them  (II.  224),  and  Pom- 
ponius  (D.  50. 16.  120)  expressly  declares  that  this  particular 
law  granted  the  widest  possible  liberty  of  testation.  Yet  in 
spite  of  this,  and  of  Cicero's  sujjer  familia  pecuniaque  sua  (de 
Invent.  II.  148),  Ulpian's  statement  of  the  law  is  probably 
correct,  and  the  power  of  bequest  (lef/ani)  is  to  be  dis- 
tinguished from  the  power  of  testation  (fesfari),  just  as  res 
mancipi  (familia)  are  to  be  distinguished  from  res  nee  mancipi 
(pecwiia)  (Cuq,  i.  129-131).  With  the  right  to  dispose  of 
this  "floating  and  transitory  property "  would  naturally  go 
the  right  to  provide  a  guardian  (tutor)  for  the  infant  heres, 
but  not  the  right  to  dispose  of  the  familia  away  from  the 
latter.  The  fact  that  freedom  of  testation  was  somehow  a 
result  of  the  XII  Tables  is  sufficient  to  account  for  con- 
fusions and  mistakes  in  writers  who  lived  centuries  after  the 
disappearance  of  the  distinctions  in  question.  (See  Launs- 
pach.  State  and  Family  in  Early  Eome,  ch.  xii. ;  against 
his  view  Girard,  795  ff. ;  Eoby,  I.  173,  n.  2.) 

(b)  The  primary  meaning  of  this  lex  is  clearly  that  in  any 
nexal  or  mancipatory  transaction  the  legal  result  shall  be 
conditioned  by  the  language  used.  The  difficulties  lie  (i) 
in  the  relation  of  nexum  to  mancipium,  and  (ii)  in  the  exact 
meaning  of  nuncupare. 

(i)  The  view  which  is  now  winning  general  acceptance 
is  that  the  nexal  contract  of  loan  involved  the  self- 
mancipation  of  the  borrower,  just  as  an  ordinary  loan  on 
security  in  early  Eoman  law  involved  the  mancipation  cum 
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fiducia  of  that  which  served  as  the  security.     In  this  case 
the  iiunciqjatio  stated  the  conditions  under  ^Yhich  the  manci- 
patio   should   take   effect.     On   any  other  hypothesis,  it   is 
difficult  to  account  for  such  a  phrase  as  nexum  mcmcijjiumque. 
(ii)  The  form  nuncupassit  is  an  old  aorisf  suhjunctive  (cf. 
faxit)  from  a  verb  formed  from  nomen  and  capere,  and  mean- 
ing "to  make  a  statement."     In  later  Latin  the  word  means 
"to  call  on  the  name  of  a  god,"  "to  offer  vows,"  and  "to 
declare  publicly";  nuncupare  lieredem  occurs  (D,  28.  1.  21, 
al.)  for  "  to  name  publicly  as  one's  heir."     Here,  however, 
the  context  shows  that  the  meaning  is  general ;    and  the 
probable  intention  of  the  decemvirs  was  to  emphasize  the 
importance  of  the  alienor's  declaration  of  intention  as  deter- 
mining the  result  of  the  mancipatory  transaction.     This  law, 
no  doubt,  was  regarded  by  the  pontiflces  as  sanctioning  by 
implication  any  adaptation  of  the  mancipatory  conveyance  ; 
in  particular,  the  testamentum  per  aes  et  libram  was 
probably  based  on  this  provision. 

{(')  This  provision,  that  the  "  nearest  agnate  "  shall  "  take 
the  estate "  of  the  heirless  man  who  has  died  without  a 
public  declaration  of  his  intentions,  was  probably  introduced 
by  the  decemviri  for  the  benefit  of  plebeians.  The  latter 
had  no  yens  and  consequently  no  (jentiles  ;  failing  a  sunsheres, 
the  law  made  no  provision  for  the  devolution  of  their 
property ;  hence  the  definition  of  agnatic  relationship  in  the 
XII  Tables.     Further  points  of  importance  in  the  text  are  : 

(i)  Intestato.  The  word  means  "  without  making  a 
declaration  l)efore  the  comitia  calata  or  in  procinctii.''  "  Will," 
in  our  sense  of  the  word,  there  was  none  at  this  early  time. 

(ii)  Suns  heres,  one  who  by  his  mere  existence  had  a 
vested  right  to  the  succession  (see  166). 

(iii)    Nee  esrit  =  non  est. 

(iv)  Familiaiu  habefo,  not  "  heres  esto";  this  distinction 
contains  the  germ  of  the  Praetorian  institution  known  as 
bonorum  possessio. 

(v)  Adfpiahis  ^yroximus — gentiles.     There  was  no  principle 
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of  succession  among  agnates ;  on  failure  of  the  nearest,  the 
property  went  to  the  gens  as  a  whole. 

344.  Translate  and  explain  the  foUoicing  extracts  from  the 
XII  TahJes  .— 

(a)  "  Si  in  ius  vocat  ito.  Ni  it,  antestator :  igitur  em 
capito." 

(h)  "  Adsiduo  vindex  adsiduus  esto ;  proletario  iam 
civi  quis  volet  vindex  esto." 

(c)  "  Aeris  confess!  rebusque  iure  iudicatis  triginta 
dies  iusti  sunto." 

(d)  "Tertiis  nundinis  partes  secanto.  Si  plus  minusve 
secuerunt  se  fraude  esto  "  (Aulus  Gellius,  Noct.  Att.  XX. 
1.  §§  41-51). 

[a]  *'If  a  man  summon  another  into  court,  he  must  go. 
If  he  go  not,  let  witnesses  be  called ;  in  that  case  he  may 
take  him." 

(p)  "A  freeholder's  champion  must  be  a  freeholder ;  but  for 
a  proletarian  citizen  anyone  who  likes  may  be  a  champion." 

(c)  "  For  acknowledged  money  debts  and  cases  adjudged 
by  process  of  law,  there  must  be  thirty  days'  grace." 

(r/)  ''After  three  market  days,  let  them  cut  off  portions; 
if  they  have  cut  too  much  or  too  little,  let  it  be  of  no 
moment." 

It  has  been  said  that  whereas  in  modern  legal  systems  the 
maxim  ul)i  ius  Hi  remedium  prevails,  it  is  more  correct  in  the 
case  of  early  Eoman  Law  to  say  uhi  remedium  ibi  ius  ;  and  it 
is  certainly  true  that  the  bulk  of  the  extant  fragments  of  the 
XII  Tables  belong  to  the  law  of  Actions,  especially  (as  the 
above  extracts)  to  procedure  in  case  of  debt.  In  (a)  the 
law  sanctions  arrest  of  one  party  by  the  other,  if  the  seizure 
be  duly  witnessed ;  an  example  of  this  in  the  early  Empire 
is  to  be  found  in  Horace  (Satires,  I.  9.  76).  When  the 
parties  have  appeared  in  court,*  it  is  open  to  the  debtor  to 

♦  It  is  generally  held  that  the  XII  Tables  insisted  on  this  proving 
of  the  debt  in  court  even  in  the  case  of  Neximi,  but  that  the  subsequent 
provisions  did  not  apply  to  this  contract. 


HiSTOKY  OF  Roman  Law.  325 

escape  all  further  liability  by  satisfaction  of  the  plaintiff  (if 
before  litis  contestatio),  or  by  making  the  payment  ordered  by 
the  judge  [res  iudicata) ;  further,  his  cause  can  be  upheld  by 
a  vindex  (b).  The  exact  function  of  the  latter  is  not  clear  ; 
but  the  actual  word  (from  vim  and  dkare)  makes  it  probable 
that  the  "  champion  "  rather  resisted  the  suit  than  undertook 
to  pay  the  debt.  The  reference  in  adsiduus  is  to  the  five 
propertied  classes  under  the  Servian  constitution ;  proUtarii 
were  members  of  the  sixth  class  or  capite  censi.  If  the  debtor 
acknowledged  his  liability  (see  Muirhead,  §  36),  and  after 
judgment  had  been  given,  the  debtor  had  thirty  days  wherein 
to  pay ;  then  his  creditor  might  arrest  him  and,  after 
bringing  him  again  before  the  magistrate,  carry  him  home 
and  put  him  in  chains.  After  two  months  more,  when  the 
debtor  had  periodically  been  exhibited  in  the  market-place 
but  no  vindex  had  intervened,  the  iudicatus  was  formally 
addictus  to  his  creditor,  who  could  kill  him  or  sell  him  across 
Tiber ;  if  there  were  two  or  more  creditors,  they  could  cut 
his  body  into  parts  [d),  se  (=  sine)  fraude,  i.e.  without  preju- 
dice to  their  respective  rights  if  they  cut  too  much  or  too 
little.  In  view  of  the  parallel  case  of  Shylock  in  Shake- 
speare's Merchant  of  Venice  there  is  no  need  to  look  for 
any  other  interpretation  of  partes  secanto ;  but  many  autho- 
rities are  unable  to  accept  these  words  in  their  literal 
meaning,  and  some  maintain  that  Aulus  Gellius  has  not 
troubled  to  quote  correctly.  (For  different  views  see  Muir- 
head, §  36  and  Appendix  {note  G).) 

345.  Give  the  date  and  contents  of  the  Lex  Pcetelia,  dis- 
cussing its  suggested  connection  with  the  introduction  of  stipulatio 
and  legis  actio  per  condictionem. 

(rt)  The  Pcetelian  Law  is  attributed  by  Varro  (VII.  105) 
to  a  Poetehus  who  was  dictator  in  313  B.C. ;  but  the  best 
modern  authorities  follow  Livy  (VIII.  28)  in  assigning  it  to 
the  consulship  of  Pcetelius  and  Papirius  in  326  B.C.  Eoby 
(II.  310)  states  its  provisions  as  follows : — 

(i)  All  nexi  were  freed,  i.e.  from  chains.     Varro,  however, 
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qualifies  this  by  saying  that  all  next  were  freed  who  declared 
on  oath  that  they  had  sufficient  means. 

(ii)  For  the  future  no  one  was  to  be  kept  in  fetters  or 
stocks,  except  criminals  till  they  had  made  amends. 

(iii)  A  debtor's  property  and  not  his  person  was  to  be 
liable  to  be  taken  for  non-payment  of  a  money  loan. 

(iv)  The  nej'iim  {i.e.  any  agreement  with  the  creditor 
beforehand  to  accept  treatment  as  a  judgment  debtor)  was 
abolished. 

Amid  much  that  is  still  obscure  and  matter  for  controversy 
(see  Muirhcad,  §§  31  and  36 ;  Eoby,  Bk.  V.  App.  2),  it  is 
clear  that  mamis  iniertio  was  not  abolished  by  this  enact- 
ment ;  judgment-debtors  {ludicaii)  were  still  liable  to  arrest 
and  imprisonment  after  the  Lex  Yallia  (G.  IV.  25).  The 
effect  of  the  statute,  whose  importance  can  be  judged  from 
Livy's  words,  relift  aliud  initium  llbertotis  jflehi  Romame,  was 
probably  to  abolish  the  self-pledge  and  resulting  incidents  of 
the  obligation  j;^/-  'ees  et  libram,  and  to  secure  a  less  harsh 
treatment  for  non- criminal  than  for  criminal  {noxaJ)  liability. 

(b)  The  view  is  held  by  some  authorities  ((?.//.  Muirhead, 
§  40)  that  the  Lex  Silia,  which  first  made  the  stipulatio 
actionable  by  introducing  the  legis  actio  per  condictionem 
(G.  IV.  19),  was  a  result  of  this  change  in  the  law  of  debt. 
There  is  nothing  improbable  in  this ;  for  although  it  is 
generally  agreed  now  that  the  stijJiflatio  as  a  stricti  itiris  con- 
tract was  developed  out  of  an  earlier  religious  engagement 
called  .ymnsio,  the  latter  was  not  legally  actionable,  while 
there  is  evidence  of  considerable  development  in  the  stipulatio 
itself  in  the  fifty  years  following  the  Lex  Poitelia.  'After  the 
abolition  of  nexal  liability,  there  must  clearly  have  been 
need  for  an  action  whereby  the  debtor  should  not  indeed  be 
reduced  to  a  condition  of  de  farto  slavery,  but  should  (in  the 
event  of  his  disputing  his  obligation)  incur  an  additional 
penalty  if  unsuccessful.  Nexal  liability,  further,  seems  to 
have  been  confined  to  cases  of  money  loans ;  and  the  first 
condictio  was  certi£  pecvai'de  creditde.  It  has  been  argued  that 
the  abolition  of  nexal  debt  left  behind  it  the  formless  loan 
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known  as  mutuum,  for  which  the  remedy  was  undoubtedly 
this  same  co/n/irtio  ;  but  inntimm  pre-supposes  stipulatio,  if 
only  for  the  securing  of  interest,  which  was  not  recoverable 
under  contracts  re. 

346.  Mention  the  chief  changes  in  Roman  Law  irhich  appear 
to  be  due  to  the  activity  of  the  Pontifices.  Discuss  the  methods 
by  whi^h  they  effected  these  changes. 

Although  the  character  exhibited  by  the  XII  Tables  is 
almost  exclusively  secular,  the  native  material  on  which  the 
Decemvirs  had  to  work  was  very  largely  religious  custom ; 
and  the  repositories  of  all  legal  knowledge  at  this  early  period 
were  the  Pontifices.  Their  interpretatio  is  chronologically 
the  first  medium  through  which  the  codified  law  was  brought 
into  harmony  with  the  needs  of  a  developing  society,  and 
belongs  to  what  Maine  'calls  the  period  of  Legal  Fictions  ; 
the  Praetor,  as  a  legal  officer  of  state  distinct  from  the 
Consuls,  had  not  yet  been  brought  into  existence. 

The  pontifical  method  was  that  of  explaining  the  meaning 
and  application  of  the  curt  and  sometimes  obscure  state- 
ments of  the  XII  Tables,  in  such  a  way  as  in  some  cases 
to  alter  materially  the  nature  of  the  particular  provision,  and 
in  all  cases  to  enlarge  the  scope  of  its  application.  In  so 
doing,  they  claimed  (as  the  English  judge  claims)  to  be 
administering  existing  law  ;  whereas  in  reality  they  were 
making  new  law,  or  at  least  applying  the  law  to  classes  of 
cases  not  contemplated  by  the  makers  of  that  law. 

The  following  are  typical  examples  of  their  activity : — 

(a)  Threefold  sale  of  a  son  by  his  father. 

The  legal  effect  of  three  separate  and  real  sales  of  Sbfilius 
familias  was  to  break  the  fatlier's  power  for  evermore ;  object 
— to  protect  the  son  from  continued  acts  of  cruelty.  By 
pontifical  interpretation,  three  formal  sales  uno  context u  by 
his  own  imterfamUias  enabled  the  filius  to  be  adopted  by 
some  other  2)ate  rf a  mi  lias  wlio  lacked  a  suus  heres. 

(h)  The  legal  character  of  Mancipatio. 

The  recognition  of   a  general   power   of  testation   was 
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evolved  by  the  pontifices  out  of  the  XII  Tables,  which  say- 
that  when  a  mancipatio  takes  place,  uti  lingua  nuncupassit 
ita  ius  esto  {i.e.  the  legal  result  shall  follow  the  verbal 
statement  of  the  alienor) ;  with  the  help  of  d^famiUee  emptor 
as  alienee,  it  thus  became  possible  to  provide  in  detail  for 
the  devolution  of  property  after  one's  death. 

{c)  In  iure  cessio  as  a  conveyance. 

A  fictitious  vindicatio,  or  real  action  (of  the  type  already 
in  use  for  securing  the  manumission  of  a  slave ;  see  16), 
arrested  in  the  first  stage  by  the  failure  of  the  defendant 
(the  alienor)  to  answer  the  plaintiffs  claim,  became  by 
pontifical  development  as  important  a  mode  of  conveyance 
as  mancipatio  itself ;  certain  res  incorporales  could  not  be 
assigned  in  any  other  way  (see  90). 

347.   Wliat  ivas  the  ius  civile  Flavianum  ? 

Translate  :  "  Tripertita  autem  cUcitur  quoniam,  lege  cluodecim 
tabulanim  prseposita,  iungitur  interpretation  deinde  suhtexitur 
legis  actio  "  (D.  I.  2.  2.  38). 

Give  the  author  and  probable  date  of  the  book  here  described. 
What  is  its  relation  to  the  ius  civile  ?  Compare  the  above  use  of 
legis  actio  loith  the  quinque  modi  of  Gains. 

(a)  For  a  considerable  period  of  time  after  the  publication 
of  the  XII  Tables,  all  interpretation  of  the  latter  and  all 
legal  development  were  in  the  hands  of  the  Pontifical  College ; 
its  members  were  in  fact,  for  all  purposes,  the  first  experts 
of  the  community,  and  it  is  with  the  pontifices  that  the  long 
history  of  Eoman  Jurisprudence  begins.  As  membership 
of  the  College  was  exclusively  a  Patrician  privilege  (the 
Plebeians  only  being  admitted  after  300  B.C.  by  the  Lex 
Ogulnia,  Livy,  X.  6  and  9),  "  the  business  of  interpretation 
was  confined  to  a  few,  and  the  pontifical  jurisprudence  came 
to  be  regarded  as  a  secret  science  and  as  a  powerful  w^eapon 
in  the  hands  of  the  patricians  in  their  struggle  with  the 
plebeians  "  (Sohm,  p.  92). 

(b)  In  304  B.C.,  Gnaeus  Flavins,  a  freedman's  son,  but 
secretary  to  the  great  Appius  Claudius  Cificus,  gave  to  the 
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world  his  so-called  "  treatise  on  the  Civil  Law."  Livy 
(IX.  46)  assigns  spite  against  the  haughtiness  of  the  nobiles 
as  his  motive,  and  Cicero  (pro  Murena,  §  25)  represents 
Flavins  as  "  stealing  (compilare)  th.Q  wisdom,  of  the  lawyers  "  ; 
but  it  is  probable  that  Claudius  at  any  rate  authorised  the 
publication,  since  Flavins  actually  rose  afterwards  to  be 
curule  ffidile.  His  work  seems  to  have  consisted  of  two 
parts,  (i)  legis  actiones,  i.e.  **  the  formulae  for  actions  in 
the  shape  which  the  pontifices  had  given  them"  (Sohm); 
(ii)  dies  fasti  et  nefasti,  a  calendar  of  "  court-days  and 
holidays,"  or  of  days  on  which  legal  business  could  or  could 
not  be  done. 

(c)  In  204  B.C.,  or  within  a  few  years  of  that  date,  Sextus 
^lius  Paetus  (afterwards  consul  and  censor)  published  his 
Commentaria  Tripertita,  so  called  because  "  after  the  law 
of  the  XII  Tables  has  been  set  forth,  its  interpretation  is 
subjoined,  and  thereto  are  attached  the  forms  of  civil 
pleading."  Such  is  the  explanation  given  by  Pomponius  as 
cited  in  the  Digest  (I.  2.  2.  38) ;  he  further  describes  Sextus' 
work  as  "  the  cradle,  so  to  speak,  of  juristic  literature  " — the 
first  published  book  dealing  with  Eoman  Law.  Already, 
some  half-century  earlier,  the  first  plebeian  j)ontife.c  maximiis 
(Tiberius  Coruncanius)  had  professed  himself  ready  to  give 
information  on  legal  matters  to  all  applicants ;  after  iElius 
the  word  arcanum  cannot  fitly  have  described  even  the  most 
technical  processes  of  the  ius  civiU,  processes  with  which 
the  comic  poet,  Plautus,  writing  about  the  same  period,  ex- 
pected his  audiences  to  be  familiar. 

{d)  There  are,  however,  some  difficulties  as  to  the  exact 
nature  of  the  contents  of  iElius'  Tripertita.  The  first  part 
of  the  treatise,  no  doubt,  did  contain  the  text  of  the  XII 
Tables  ;  it  is  perhaps  to  be  inferred  from  this  that  there 
was  no  longer  general  access  to  the  original.  The  remaining 
parts  are  described  by  Sohm  as  "  a  commentary  on  the  XII 
Tables  and  the  formulae  for  actions  and  juristic  acts  "  ;  but 
it  is  at  least  doubtful  whether  Pomponius'  interpretatio  is  to  bo 
taken  to  mean  "  a  commentary  on  the  text."    More  probably 
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it  is  ''the  law  established  by  pontifical  interpretation" 
(Cuq,  I.  166,  n.  3);  this  part  of  the  work  would  thus  amount 
to  an  official  statement  of  the  ins  civile  as  evolved  by  the 
poiitifices  out  of  the  XII  Tables.  The  third  part,  again,  must 
have  included  some  explanation  of  the  conditions  governing 
the  application  of  the  legal  remedies  therein  described.  In 
any  case,  Pomponius  cannot  bo  using  the  expression  legis 
actio  in  the  sense  which  it  bears  in  Gains,  IV.  10,  etc.,  i.e. 
as  one  of  the  five  "  statute-processes"  (Poste)  there  described 
as  belonging  to  the  early  procedure ;  Muirhead  (p.  247,  n.  12) 
alone  maintains  the  contrary  view.  The  fact  is  that  lege 
agere  is  used  by  the  classical  writers  in  the  widest  possible 
sense  of  "  legal  process  "  (see  Eoby,  II.  839,  n.  1),  and  Gaius 
himself  (II.  24)  refers  to  in  iiire  cessio  as  legis  actio.  (In  all 
probabihty,  with  this  "  Third  Part "  should  be  identified  the 
so-called  ins  ^lianimi,  mentioned  as  a  source  of  law  by  Pom- 
ponius, and  so  regarded  by  Buschke  and  some  others  as  a 
compilation  distinct  from  the  cunahula  iuris  under  discussion.) 

348.  What  teas  the  Pr-eetor's  Edict  ?  State  some  of  the  changes 
ill  Roman  Law  cine  to  this  agency. 

The  Praetor's  Edict  was  a  statement,  published  by  each 
Prgetor  at  the  commencement  of  his  year  of  office,  of  the 
rules  which  he  would  observe  in  the  administration  of 
justice.  By  the  Lex  Cornelia  de  edictis  (b.c.  67)  he  was 
forbidden  to  deviate  from  the  rules  laid  down  in  his  edict 
during  the  term  of  his  office.  This  general  edict  was  known 
as  the  edictum  perpetuum,  to  distinguish  it  from  edictum 
repentinum,  an  edict  or  order  issued  for  some  special 
occasion.  The  Edicts  of  the  Praetors  and  also  (probably)  of 
the  other  magistrates  were  consolidated  and  arranged  by 
Salvius  Julianus  in  the  reign  of  Hadrian,  and  received 
statutory  authority. 

The  chief  changes  effected  by  the  Praetor  were  {a)  the 
recognition  of  possession  and  equitable  (bonitarian)  owner- 
ship as  opposed  to  legal  (quiritary)  dominium ;  {b)  the 
recognition  of  cognate  or  blood  relationship  in  the  law  of 
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succession  ;  (r)  the  development  of  a  simpler  form  of  testa- 
ment, superseding  the  will  j)er  yes  et  Ubrani ;  (d)  the  recogni- 
tion of  informal  contracts. 

349.  Ulustrate  the  statement  that  the  Pr-detor  dcvelo2)ed  tJte 
substantive  law  of  Rome  hy  means  of  his  control  over  iirocednre. 

The  Praetor  could  not  directly  create  a  new  rule  of  law, 
nor  abrogate  an  existing  one.  That  could  only  be  effected 
by  direct  legislation,  by  a  lex,  a  plehiscitum,  or  a  senatus- 
consaltam.  But,  in  order  to  enforce  his  rights,  the  suitor 
had  to  apply  to  the  Praetor,  and  by  allowing  an  action  to  be 
brought  where  the  law  did  not  provide  one,  or  refusing  an 
action  where  by  the  strict  ias  civile  it  would  lie,  or  by 
allowing  a  defence  {ejxeptio),  on  equitable  grounds,  the 
Praetor  was  able  virtually  to  alter  the  law  and  practically 
neutralise  an  unsatisfactory  law.  Thus,  a  person  who  was 
drawn  into  an  obligation  by  fraud  was  bound  by  strict  law  : 
the  Praetor  did  not  directly  say  that  he  should  not  be  so 
bound ;  he  only  said  ''  Exceptioneni  daboy  Again,  Capitis 
deminvtio  extinguished  debts.  The  Praetor  did  not  say  that 
the  debt  should  not  be  extinguished  ;  he  announced  "  In 
integrum  rest  it  nam  ^  In  the  same  way,  when  he  conferred 
the  inheritance  on  a  person  who  was  not  the  heir  at  law,  he 
did  not  say,  "  Heres  esto,  familiam  habeto,'"  but  "  Bonorum 
possessionem  dabo^ 

350.  Give  some  account  of  the  Curule  urEdiles.  In  ivhat 
way  ami  to  ivhat  extent  did  they  influence  the  development  of 
the  law  ? 

The  ofiice  of  Curule  ^dile  was  probably  estabhshed 
about  the  same  period  as  the  Prijetorship.  The  first  Curule 
^diles  appear  in  365  li.c.  At  first  the  ofiice  was  exclusively 
reserved  to  the  patricians,  but  in  course  of  time  was  thrown 
open  to  plebeians  also.  Their  functions  were  originally 
connected  chiefly  with  the  celebration  of  the  public  games  ; 
subsequently  their  duties  were  extended  to  (1)  the  control 
of   the   police   and   the   supervision   of  buildings,  etc.,  and 
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matters  connected  with  public  health ;    (2)   the  regulation 
of  the  supply  of  grain  and  the  pubhc  markets. 

Like  the  Praetors,  the  Curule  iEdiles  issued  an  edict  on 
entering  office.  Their  powers  extended  to  inflicting  fines 
in  respect  of  nuisances,  unwholesome  provisions,  weights 
and  measures,  and  hoarding  of  grain.  Their  judicial  powers 
were  exercised  in  connection  with  the  markets,  and  it  was 
through  their  edicts  that  the  commercial  law  of  Rome, 
especially  the  Law  of  Sale,  was  developed. 

35L  Explam  the  origin  and  characteristics  of  Ins  Honorarium. 
How  is  it  distinguished  from  Ins  Gentium  ? 

lus  honorarium  was  the  name  given  to  the  body  of 
law  promulgated  in  the  edicts  of  the  magistrates  [fiui  honor es 
gerunt),  of  which  the  chief  were  those  of  the  Praetor  and 
the  Curule  -^dile.  It  originated  in  the  power  possessed 
by  all  the  higher  magistrates  at  Rome,  by  virtue  of  the 
imperium  with  which  they  were  invested  on  taking  office, 
of  issuing  general  regulations  with  reference  to  matters 
coming  within  their  jurisdiction.  It  was  largely  composed 
of  rules  derived  from  the  ius  gentium,  but  included  also 
rules  connected  with  the  administration  of  the  strict  ius 
civile,  and  so  is  in  one  respect  more  extensive  than  the  ius 
gentium.  On  the  other  hand,  many  of  the  rules  of  the 
ius  gentium  were  introduced  into  Roman  law  through  other 
media,  e.g.  legislation ;  consequently  the  ius  honorarium  is 
in  another  respect  less  extensive  than  the  ius  gentium.  The 
characteristics  of  the  ius  honorarium  as  opposed  to  the  ius 
civile  (in  the  strict  sense)  were  that  its  rules  were  for  the 
most  part  applicable  to  non-citizens  as  well  as  citizens ; 
and  that,  even  where  applicable  to  citizens  only,  as  in  the 
case  of  dominium  in  bonis,  and  the  praetorian  testament,  it 
was  free  from  the  rigid  formalism  of  the  earlier  system. 

352.  "  The  true  period  of  Roman  Statute  Laiv  does  not  begin 
till  the  establishment  of  the  Empire "  (Maine,  Ancient  Law). 
Explain  this. 
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In  the  earlier  stages  of  social  development  it  is  very  rarely 
that  legislation  by  statute  is  resorted  to  in  effecting  reforms 
in  private  law.  The  implication  of  law  with  religion,  the 
natural  conseiTatism  of  the  people,  and  the  lack  of  acquaint- 
ance with  the  law  of  those  in  whom  the  direct  legislative 
authority  is  vested,  all  combine  to  prevent  the  law  being 
altered  by  direct  legislation.  Law  at  this  period  is  brought 
into  line  with  the  requirements  of  the  age  by  agencies 
modifying  and  developing  it  from  within — Interpretation  and 
Equity.  Direct  legislation  is  only  employed  where  some 
constitutional  change  is  to  be  effected  or  some  serious  defect 
in  the  existing  law  affecting  a  large  section  of  the  people  is 
to  be  remedied.  At  a  later  period,  when  a  strong  central 
authority  has  consolidated  itself,  the  superior  efficacy  of 
direct  legislation  as  a  means  of  making  improvements  in 
the  law  is  recognised,  the  internal  development  of  the  law 
gradually  ceases,  and  henceforth  alterations  in  the  law  are 
made  deliberately  and  from  without.  This  stage  was  not 
reached  at  Rome  until  the  establishment  of  the  Empire. 

353.  Trace  the  rise  and  fall  of  the  power  of  the  Roman 
Senate  as  reyards  Legislation  in  the  domain  of  Private  Law. 

"  The  legislative  power  of  the  Senate  ivas  a  bridge  between 
that  of  the  comitia  and  that  of  the  Emperor  J''     Explain  this, 

Down  to  the  close  of  the  Republican  period  the  legislation 
of  the  Senate  was  mainly  concerned  with  public  matters 
connected  with  the  administration  of  Rome  and  the  Pro- 
vinces and  foreign  relations.  Although  equal  authority  with 
the  enactments  of  the  popidus  was  claimed  for  its  resolutions, 
this  contention  was  constantly  resisted  by  the  popular  party. 
It  seems,  however,  to  have  been  warranted  by  usage,  and 
by  degrees  extended  itself  to  private  law,  although  very  little 
trace  of  this  is  to  be  found  in  the  pre-imperial  period.  Under 
the  early  Empire,  the  extension  of  the  suffrage  made  the 
comitia  a  most  inconvenient  medium  of  legislation,  and  it 
became  usual  to  ascribe  the  force  of  leges  to  the  senafas- 
consulta  without  sending  them   to  the  comitia  for  approval. 
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This  became  the  ordinary  method  of  legislation.  The 
expression  hx  came  to  be  applied  to  resolutions  of  the 
Senate,  and  the  meetings  of  the  Senate  are  sometimes 
described  by  the  term  "  comitia."  The  Emperor,  as  succeed- 
ing to  the  powers  of  the  republican  magistrates,  was  invested 
with  authority  of  making  laws  without  reference  to  the 
Senate  or  the  comitia,  and  a  law  of  a.d.  12  provided  that 
the  edicts  of  Augustus  should  have  the  force  of  senatiis- 
consulta.  This  authority  was  at  a  later  period  conferred  on 
the  Emperors  at  their  accession  by  a  general  lex  de  imperioj 
which  gave  to  their  enactments  the  force  of  statutes.  The 
Emperors,  however,  in  the  earlier  period,  generally  made  use 
of  this  authority  only  with  reference  to  particular  cases  by 
means  of  rescrq)ta  and  tlecreta.  They  did  not  venture  at  first 
to  assume  openly  a  power  of  general  legislation.  It  became 
the  practice  to  treat  the  oratio  of  the  Emperor  proposing  a 
new  law  as  law  apart  from  the  sanctioning  senatnscon  suit  ton  ; 
and  the  legislative  power  of  the  Senate  gradually  declined, 
and  after  the  reign  of  Septimius  Severus  ceased  altogether. 
From  that  period  the  whole  legislative  authority  of  the 
State  concentrated  itself  in  the  hands  of  the  Emperor.  The 
Senate,  being  more  amenable  to  influence  than  the  comitia, 
was  thus  made  use  of  as  a  convenient  instrument  in  the 
transition  from  popular  to  imperial  legislation. 

354.  Give  some  account  of  the  Salinian  and  Proculian  schools 
of  lcm\ 

These  were  rival  schools  of  law  which  flourished  during 
the  early  Empire,  and  which  are  supposed  to  have  owed  their 
foundation  to  the  rivalry  between  the  two  celebrated  jurists, 
M.  Antistius  Labeo  and  C.  Ateius  Capito,  in  the  time  of 
Augustus  and  Tiberius,  although  they  take  their  names  from 
Proculus  and  Masurius  Sabinus,  the  respective  successors  of 
these  jurists.  They  were  probably  associations  of  students 
on  the  model  of  the  Greek  schools  of  philosophy,  in  which 
the  professor,  some  leading  jurist,  was  president ;  the  presi- 
dency passing  by  some  regulated  mode  of  succession.     The 
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differences  between  the  two  schools  seem  to  have  been  in 
matters  of  detail  rather  than  on  questions  of  legal  principle. 
Examples  of  the  more  important  differences  are  to  be  found 
in  Gaius,  III.  141 — whether  there  can  be  a  contract  of  sale 
for  other  than  a  money  price— and  IV.  114 — whether  a 
defendant  who  satisfies  the  plaintiff  after  litis  contestatio  ought 
in  certain  cases  to  be  condemned.  After  existing  for  about 
two  centuries  the  rival  schools  disappeared  about  the  time  of 
Papinian. 

355.  What  were  the  difficulties  which  arose  in  the  later 
Empire  in  connection  with  Responsa  Prudentiinn  as  a  source  of 
law  ? 

How  icere  these  difficulties  dealt  with,  (a)  hij  the  Law  of 
Citations,  {h)  hy  the  prom  uhj  at  ion  of  the  Digest? 

The  authority,  conferred  on  certain  jurists,  of  giving  bind- 
ing opinions  (ius  respondendi)  was  at  first  confined  to 
the  responsum  expressly  delivered  by  the  jurist  with  refer- 
ence to  a  particular  action.  It  gradually  became  the 
practice  to  collect  these  responsa  and  to  regard  all  responsa 
found  in  the  collections  as  authoritative.  This  practice  was 
expressly  recognised  by  Hadrian.  As  a  result,  it  became 
possible  for  conflicting  responsa  to  be  produced  to  the  judge. 
With  the  development  of  the  classical  juristic  literature  the 
authority  attributed  to  the  responsa  was  extended  to  the 
writings  of  the  jurists.  The  practice  of  conferring  the  ius 
respondendi  was  discontinued  about  the  reign  of  Diocletian, 
and  from  that  time  authoritative  responsa  could  only  be 
delivered  by  the  Emperors  by  rescript.  In  the  quotation  of 
authorities  the  distinction  l)etween  those  w^ho  had  the  ius 
respondendi  and  those  W'ho  had  not,  ceased  to  be  observed, 
and  the  other  writings  of  the  jurists  came  to  have  equal 
authority  with  their  responsa.  To  settle  the  conflict  of 
authorities  thus  arising,  several  Laws  of  Citations  were 
enacted,  the  most  important  of  which  was  that  of  Theodosius 
II.  and  Valentinian  III.,  issued  a.d.  426.  This  confirmed 
the  authority  of  the  writings  of  the  five  great  jurists,  Gaius, 
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Papinian,  Ulpian,  Paulus,  and  Modestinus,  and  provided 
that  the  judge  should  be  bound  by  the  opinion  of  the 
majority  of  these  jurists;  if  the  numbers  were  equal,  the 
view  of  Papinian  was  to  prevail ;  if,  in  such  case,  no  definite 
opinion  on  the  case  under  consideration  could  be  extracted 
from  the  writings  of  this  jurist,  the  judge  might  select  from 
the  conflicting  views  at  his  own  discretion.  The  defect  of 
this  Law  of  Citations  was  that  it  did  not  attempt  to  exclude 
what  was  obsolete  or  to  furnish  any  guide  to  the  judge  for 
giving  effect  to  the  changes  in  the  law  produced  by  Imperial 
legislation.  This  was  attempted,  and  to  a  great  extent 
achieved,  by  the  Digest  of  Justinian. 

(As  to  the  different  views  of  the  effect  of  the  Law  of 
Citations,  see  Moyle,  General  Introduction,  and  Sohm,  §  21.) 

356.  In  ivhat  ivay,  and  to  what  extent,  did  the  introduction 
of  Christianity  affect  the  development  of  Romcm  Law  ? 

The  influence  of  Christianity  on  Eoman  Law  is  often 
exaggerated  by  ascribing  the  humane  legislation  of  the 
Early  Empire  to  Christian  influences.  This  is  clearly  an 
error.  The  humane  spirit  which  pervaded  the  Imperial 
legislation  had  manifested  itself  long  before  the  new  religious 
ideas  could  have  exercised  any  appreciable  influence,  and  is 
attributable  to  the  spread  of  culture  and  the  doctrines  of 
Greek  philosophy.  It  is  not  until  Christianity  had  been 
publicly  recognised  by  Constantino  and  declared  to  be  the 
religion  of  the  State  by  Theodosius,  that  we  find  clear  traces 
of  its  influence.  It  then  becomes  apparent  chiefly  in  legis- 
lation securing  privileges  to  the  clergy,  abolishing  laws 
inconsistent  with  the  doctrines  of  the  Church,  and  in  some 
cases  recognising  Christian  institutions  as  part  of  the 
machinery  of  State.  It  is  found  mainly  in  the  following 
directions :  (1)  repeal  of  the  laws  relating  to  celibacy ; 
(2)  restrictions  on  divorce,  second  marriage,  etc. ;  (?>)  insti- 
tution of  the  bishop's  court  and  recognition  of  acts  done  in 
the  presence  of  the  clergy,  or  recorded  in  church  records ; 
(4)  enactments   as    to   gifts   and   supervision   of   charities ; 
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(5)  disabilities  imposed  on  heretics  and  apostates  (see  Muir- 
head,  sec.  75). 

357.   What  are  the  claims  of  Hadrian's  reign  to  he  considered 
a  turning-point  in  the  historg  of  Roman  Law  ? 

Of  all  the  Emperors  before  Justinian,  Hadrian  (117-138 
A.D.)  stands  pre-eminent  as  a  reformer  of  the  law.    Probably 
his  personal  contributions  to  Roman  Law  are  more  important 
and  original  than  those  of  the  great  codifier  himself,  since 
the  latter's  achievements  are  notoriously  due  in  very  large 
measure  to  Theophilus  and  Dorotheus  (the  writers  of  the 
Institutes),  and,  in  particular,  to  Tribonian.    Hadrian's  reign 
marks  the  beginning  of  the  classical  period  of  Roman  juris- 
prudence, and  inaugurates  the  series  of  distinguished  jurists 
so  well  described  by  Maine  as  "  Expositors  of  Equity."    His 
policy  of  summoning  to  his  "  imperial  council"  both  Celsus 
and  JuHanus,  the  leaders  of  the  rival  Schools,  tended  to  bring 
to  an  end  the  perpetual  conflict  between  them ;   while  his 
issue  of  rescripts  to  fix  the  interpretation  and  application 
of  statutes  and  praetor's  edict  gave  a  new  value  to  imperial 
legislation.     He  reformed  judiciary  administration  through- 
out Italy ;  and  he  extended  the  practice  of  granting  "  Latin 
rights  "  to  civitates,  Sohm  (p.  182,  n.  2)  actually  holding  that 
mains  Latiinn  (see  50)  only  dates  from  his  time.     His  legis- 
lation in  the  sphere  of  private  law  is  of  extraordinary  im- 
portance, especially  in  relation  to  the  ins  perso'iaram.     He 
improved  the  position  of  slaves  by  abolishing  the  ergastula 
("houses  of  correction  ")  and  forbidding  masters  to  mutilate 
their  slaves,  or  to  inflict  punishment  of  death  for  crimes 
(without  the  previous  sanction  of  a  magistrate),  or  (except  with 
like  sanction)  to  expose  them  to  fight  with  wild  beasts.     He 
regulated  erroris  causm  prohatio  and  the  status  of  children  of 
unequal  marriages.     He  enabled  women  to  make  wills  with- 
out having  recourse  to  coemjjtio,  'prohibited per egrini  and  incertas 
jJersome  from  benefiting  under  fideiro mm issa  to  the  detriment 
of  heirs  and  legatees,  and  safeguarded  the  legal  and  moral 
rights  of  the  heres  by  the  virtual  abolition  of  asncapio pro  herede. 

R.L.  Z 
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He  improved  the  position  of  sureties  by  introducing  the  hene- 
firiinn  division  is,  and  established  equitable  rules  to  determine 
the  ownership  of  "  treasure  trove."  Much  of  this  legislation 
was  in  the  form  of  senatustofistdta,  which  he  considerably 
developed  in  importance  as  a  source  of  law ;  his  successors, 
however,  were  otherwise  minded,  and  legislation  through 
the  Senate  was  practically  obsolete  by  the  end  of  the  century. 
But,  beyond  all  this,  Hadrian's  reign  is  famous  for  two  out- 
standing achievements  :  he  regulated  the  lus  Respondendi 
(see  6),  and,  under  his  direction,  the  great  jurist,  Salvius 
Julianus,systematised  and  consoHdated  the  Praetors'  Edictum 
Perpetuum  (see  7).  The  combined  effect  of  these  two  great 
measures  was  to  call  into  being  the  classical  jurisprudence 
of  the  next  century,  and  to  pave  the  way  for  the  later 
elaboration  of  that  Corpus  Juris  which  should  serve  as  the 
basis  for  the  law  of  modern  Europe. 

368.  Mention  the  chief  changes  in  the  lus  Personarum  which 
were  made  beticeen  the  time  of  Gains  and  the  end  of  tJie  reign  of 
Justinian. 

The  chief  changes  were — 

I.  Abolition  (by  Justinian)  of  the  distinctions  between 
freedmen  and  consequent  extinction  of  the  classes  of  Latini 
luniani  and  dediticii. 

II.  Repeal  (by  Justinian)  of  the  Lex  Fufia  Caninia^  which 
placed  restrictions  on  the  number  of  slaves  that  could  be 
manumitted  by  testament. 

III.  Alteration  (by  Justinian)  of  the  method  of  emanci- 
pating children,  by  substituting  a  declaration  made  before 
a  magistrate  and  registered  in  the  acta  for  the  old  procedure 
by  mancipcUio :  consequent  disappearance  of  the  class  of 
persons  in  mancipio. 

IV.  A  similar  alteration  effected  in  the  metiiod  of  adoption, 
the  old  procedure  l^y  mancijKitio  and  in  iure  cessio  being 
abolished. 

V.  Change  (by  Justinian)  in  the  effects  of  adoption.  Except 
in  the  case  of  adoption  by  an  ascendant  {(uloptio  2)lena),  the 
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person  adopted  do  longer  passed  into  the  potestas  of  his 
adoptive  father  and  did  not  lose  any  of  his  rights  in  his 
natiu'al  family,  only  acquiring  a  right  to  succeed  on  intestacy 
to  his  adoptive  father. 

VI.  Introduction  (about  the  time  of  Gaius)  of  adrogation 
by  Imperial  rescript,  which  eventually  superseded  the  older 
form  of  adrogation  carried  out  with  the  assent  of  the  Pontifex 
and  in  the  presence  of  thirty  lictors  representing  the  comitia 
cur  lata. 

VII.  Introduction  of  Legitimation  of  children  : 

(«)  per  ohlationem  ciiriie  (Theodosius  and  Valentinian) ; 
(b)  j»;er  suhsequens  matrimonium  (Constantine) ; 
('•)  per  rescrijjtinn  principis  (Anastasius,  abolished  by  Justin, 
but  revived  by  Justinian). 

VIII.  Disappearance  of  the  perpetual  tutelage  of  women. 

IX.  Introduction  of  the  practice  (by  M.  Aurelius)  of 
giving  general  curators  to  persons  under  twenty-live  years 
of  age  and  gradual  restriction  of  the  capacity  of  minors 
to  enter  into  legal  transactions  without  concurrence  of 
curators. 

359.  I/h(stra(e  from  the  rhanr/es  ichirh  took  place  in  the  Law 
of  Per. ions  darimj  the  Empire  the  proposition  fhjit'^the  movement 
of  proffressiue  societies  is  from  status  to  contract "  (Maine, 
Ancient  Law,  ch.  v. /in.). 

A  comparison  of  the  lus  Personarum  in  the  time  of 
Justinian,  or  even  of  Gaius,  with  what  we  know  it  to  have 
been  in  certain  respects  before  the  days  of  Cicero  completely 
justifies  Sir  Henry  Maine's  position. 

(i)  In  the  earlier  period,  status  is  everything. 

(a)  Slavery  is  a  permanent  condition.  The  earliest  form 
of  manumission  ('*  vindicta  ")  did  not  pretend  to  make  the 
slave  free :  it  was  a  fictitious  action  proceeding  on  the 
assumption  that  the  slave  teas  free. 

{!/)  A  father's  power  over  his  son  is  absolute.  The  son 
had  no  juristic  capacity  of  his  own,  and  could  own  no 
property.     In  the  earliest  law,  this  power  of  the  father  over 
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the   son   could   only   be   terminated   by   the   death   of   the 
former. 

(c)  A  wife  is,  in  the  eye  of  the  law,  the  "  agnatic  daughter" 
of  her  husband.  The  contractual  idea  was  wholly  absent 
from  marriage  in  early  Eoman  Law  {e.f/.  coemjjtio  must  be 
regarded  simply  in  the  light  of  a  conveyance). 

(d)  Tutela  is  an  artificial  extension  of  imtria  potestas  in  the 
interest  of  the  gens  ("  the  family  extended  by  a  variety  of 
fictions  " — Maine).  The  conception  of  tutela  as  a  duty  was 
unknown  to  early  law. 

(ii)  In  the  law  of  the  Empire,  the  Individual  has  every- 
where taken  the  place  of  the  Family  as  the  legal  unit. 

(ft)  Even  a  slave  can  contract  an  obligation,  control  pro- 
perty, and  buy  his  freedom  with  his  savings  {iicciilium). 

{]))  k  filiusfamiUas  gradually  acquires  proprietary  capacity, 
and  is  regarded  by  the  law  as  absolute  owner  first  oipecidmm 
castrense,  later  of  pecidiiim  quasi-castrense,  and  finally  of  all 
acquisitions  (cidventicia)  except  those  derived  from  his  father 
(profecticia).  Emancipation  becomes  a  volimtary  institution, 
and  the  patricc  jJotestas  undergoes  considerable  modifications. 

(c)  Marriage  becomes  practically  a  consensual  contract ; 
the  wife  is  no  longer  under  the  "  manus  "  of  her  husband, 
and  gradually  acquires  complete  juristic  capacity  and  the 
power  to  make  a  will. 

(d)  The  relation  of  tutor  and  pupillns  becomes  quasi- 
contractual,  and  the  iwrpetna  tutela  muUerum  gradually 
disappears. 

Contributory  causes  to  the  development  illustrated  by  the 
above  examples  were  no  doubt — 

(i)  The  legal  recognition  of  principles  derived  from  the  ius 
gentium ; 

(ii)  The  influence  of  Christianity. 

360.  Give  an  historical  account  of  the  forms  of  ownership  and 
tenancy  of  land  hiown  to  Roman  Law. 

(i)  In  the  earliest  period  of  Eoman  legal  history  there 
was   no  such   thing    as   individual   ownership.      The   only 
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property  recognised  as  such  (consisting  exclusively  of  those 
things  tafterwards  known  as  res  mancipi)  was  owned  by  the 
family,  permanently  represented  by  its  paterfamilias ;  and 
further,  the  family  itself  was  merely  one  out  of  many  similar 
"  individuals  "  forming  a  gens,  which  latter  must  have  been 
the  real  owner  in  a  still  earlier  stage  of  social  evolution. 
Of  these  res  mancipi  incomparably  the  most  important  was 
land,  the  private  property  of  the  family,  carrying  with  it  as 
"chattels  real"  all  buildings  and  other  res  soli;  it  was  on 
this  land  and  by  this  land  that  each  family  subsisted.  Very 
little  in  detail  is  known  about  this  Ager  Privatus  until  the 
time  of  Servius  Tullius,  who,  by  his  constitutional  reforms, 
"  transformed  miUtary  service  from  a  personal  obligation  of 
the  citizen  into  an  incident  of  land-tenure,  irrespective  of 
the  holder  "  (Launspach,  State  and  Family  in  Early  Rome, 
p.  84).  The  property  qualification  on  which  was  based  the 
Comitia  Centvriata  was  one  of  land;  and  Adsiduus  (free- 
holder) occurs  as  early  as  the  XII  Tables  in  the  sense  of 
"  a  member  of  the  propertied  classes."  Such  land,  of  course, 
was  held  in  dominium  on  "  Quiritarian  right." 

(ii)  Side  by  side  with  this,  however,  there  had  grown  up 
another  kind  of  occupancy  of  land,  which  rapidly  became 
indistinguishable  for  practical  purposes  from  the  first.  This 
was  the  permanent  possession  of  Ager  Publicus — land 
conquered  in  war  or  otherwise  acquired  by  Rome,  and,  in 
theory  at  least,  let  out  impartially  in  allotments  to  all  her 
citizens.  Strictly,  the  occupant  was  merely  j^ossessor  and 
had  to  pay  a  rent  ;  in  practice,  the  rent  was  not  collected, 
and  the  rich  capitalist  bought  out  or  otherwise  dispossessed 
his  poorer  neighbour.  Hence  came  the  latifundia  that  were 
the  ruin  of  Italy ;  such  land  was  unproductive  of  revenue, 
as  it  did  not  pay  the  taxes  levied  on  ager  jirivatns ;  and  the 
importing  of  corn  from  abroad  and  the  conversion  of  the 
bulk  of  Italy  into  pasture-land  tended  by  foreign  slaves  from 
the  East,  drove  the  free  Roman  from  the  country  to  Rome, 
where  he  swelled  the  mass  of  the  unemployed  and  clamoured 
iox pnnem  et  circenses.  The  Gracchi  tried  to  remedy  the  evil, 
but  it  was  too  late. 
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(iii)  The  extension  of  Eome's  dominion  beyond  Italy  gave 
rise  to  fresh  systems  of  land-tenure.  The  list  of  roi^  ma^uApi 
was  incapable  of  extension  ;  and  so  provincial  land  never 
liad  the  privileges  attaching  to  Italicvm  soh/m.  As  it  was 
incapable  of  being  transferred  by  mancipation  so  it  could  not 
be  owned  in  quiritarian  right ;  the  virtual  owner  was  legally 
only  occupier,  and  paid  a  nominal  stipp)ifliam  if  his  province 
belonged  to  the populus  Romanus,  or  trihutum  if  it  belonged 
to  the  Emperor. 

(iv)  In  course  of  time,  land-owning  corporations  {e.g. 
municipia  or  sacerdotal  colleges)  found  it  convenient  to  lease 
land  in  perpetuity  or  for  long  terms  of  years,  for  a  rent  either 
in  money  or  produce ;  this  is  called  by  Gains  (III.  145) 
ager  vectigalis.  The  tenant  was  so  far  regarded  as  owner 
that  he  could  bring  a  "  real  action  "  (j/filis)  if  disturbed,  and 
could  devise  and  even  alienate  the  land  in  question,  subject 
to  the  proprietor's  right  of  pre-emption.  The  exact  character 
of  this  legal  institution  was  a  matter  for  dispute  in  the  time 
of  Gains  ;  but  when  this  kind  of  lease  was  extended  to 
imperial  lands  let  out  for  cultivation  (ifxcfiVTeveiv),  it  received 
the  name  Emphyteusis,  and  was  put  by  the  Emperor  Zeno 
among  iiira  in  re  aliena. 

(v)  Land  could,  of  course,  be  held  on  a  grant  of  nsvs- 
friictiis  or  vsiis  or  on  an  ordinary  lease  for  years  {Jocatio  con- 
duct io  finicli)  ;  it  might  also  be  held  as  security  under  2ngn  as 
or  hypotheca.  If,  in  the  time  of  Gains,  land  in  Italy  (being 
res  mancipi)  were  alienated  without  the  requisite  formalities, 
it  would  be  held  by  its  new  owner  merely  in  bonis  until 
possession  for  two  years  had  conferred  dominium  by  vsiicapio ; 
the  law  on  this  subject  was  completely  altered  by  Justinian. 

(vi)  Non-citizens,  unless  possessed  of  ius  commercii,  could 
only  hold  land  **  at  their  peril,"  so  to  speak.  For  practical 
purposes,  "  peregrine  ownership  "  was  protected  by  the 
Praetor,  and  was  the  only  "  ownership  "  recognised  in  the 
provinces.  Finally,  the  Golonus — the  undoubted  forerunner 
of  the  feudal  villein — had  a  tenure  peculiarly  his  own ; 
normally,    he    could  not  leave  the  land,  for  he  was  glelse 
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aiUcriptiiii ;  but  he  enjoyed  absolute  fixity  of  tenure,  and  if 
the  land  was  sold  he  went  with  it. 

361.  "  The  most  important  chanffe  in  the  law  of  proper  ti/  durinff 
tiie  later  Tiepaltlir,  was  that  effected  J}fj  the  Pahlician  Edict.'' 

Explain  fatly,  and  distingaish  between  tlie  two  cases  to  wlucli 
the  Paldician  Edict  or  Edicts  applied.     Illustrate  by  examples. 

The  Actio  Publiciana  derives  its  name  from  a  Praetor 
(probably  in  the  time  of  Cicero),  who  devised  it  for  the 
protection  of  "  honest  acquisition  in  one  who  was  not  yet 
legal  owner,  Init  was  in  the  way  to  become  so  by  usucapion  " 
(Roby).  It  could  be  brought  by  any  one  qui  ex  iusta  causa 
traditam  sibi  rem  nondam  usucepit  eamque  omissa  possessione 
petit  (G.  IV.  36).  The  action  was  applied  to  tw^o  distinct 
cases. 

(a)  A  purchases  a  res  mancipi  from  B,  the  owner ;  the 
latter  makes  traddio  of  the  thing  to  A,  but  there  is  neither 
niancipatio  nor  ///  inre  cessio.  The  thing,  then,  is  A's  only  in 
bonis,  not  iure  Quirititnn  (G.  II.  41). 

(/>)  A  purchases  bona  fide  a  res  mancipi  or  nee  mancipi  from 
B,  who,  as  a  matter  of  fact,  is  not  the  owner :  even  if  the 
civil  law  forms  of  transfer  are  observed,  and  the  purchaser 
is  ignorant  of  tlie  flaw  in  the  vendor's  title,  he  is  not  dominus 
of  the  res. 

In  both  these  cases  A  would  acquire  dominium  by 
usucapion,  but  the  ordinary  law  provided  no  remedy  for  loss 
of  possession.  So  the  Praetor  allowed  the  actio  Publiciana 
to  be  brought  by  A  against  any  disturber  of  his  possession, 
on  the  fictitious  ground  that  the  usucapion  had  been 
completed,  and  that  A  was  dominvs.  As  a  rule,  the  action 
would  not  succeed  against  the  actual  Quiritarian  owmer, 
who  was  provided  with  an  exceptio  dominii ;  but  in  case 
((i)  B  might  be  sued ;  for,  had  tlie  latter  tried  to  recover  the 
;-^.s"  from  A  by  a  rindicafio,  he  could  have  been  repelled  by  an 
exceptio  rei  renddee  et  traditse.  In  case  (//),  if  evicted  by  the 
real  owner,  A  has  no  action  against  the  latter,  but  can  sue 
B   by   actio  ex  emjito  :    against  any  other  disturber  of   his 
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possession  A  can  bring  the  actio  Puhliciana,  but  ^Yill  only 
succeed  (as  against  a  defendant  who  also  has  "usucapion 
possession  ")  if  his  title  is  prior  to  that  of  the  defendant  and 
derived  from  the  same  muior. 

The  importance  of  the  Actio  Publiciana  in  the  development 
of  the  Eoman  Law  of  Property  can  hardly  be  overestimated. 
It  practically  created  a  new  kind  of  ownership  (G.  II.  40) ; 
and  from  it  dates  the  decline  and  fall  of  the  ceremonial 
formalities  of  the  vis  civile,  for  it  is  unreasonable  to  suppose 
that  people  would  normally  have  recourse  to  the  intricacies 
of  mancipatio  and  in  iiire  cessio,  when  the  Praetor  granted 
adequate  protection  to  de  facto  possession  arising  from 
a  transfer  based  on  honest  intention  and  valuable 
consideration. 

362.  What  changes  did  Justinian  make  in  the  late  on  the 
folloicing  matters  ? — 

{a)  The  effect  of  adoption  ; 

(h)  The  effect  of  a  hare  promise  to  make  a  gift; 

(c)  Tlie  liaUlitg  of  an  heir  to  pay  deUs  of  the  deceased; 

(d)  The  time  at  ivhich  a  contract  of  scde  lecame  complete. 

(a)  Under  Justinian's  legislation  the  person  adopted  no 
longer  lost  his  rights  in  his  own  family,  nor  did  he  acquire 
any  rights  in  his  adoptive  family  except  a  right  of  succession 
on  the  intestacy  of  the  adoptive  father,  unless  the  adoptor 
was  an  ascendant,  paternal  or  maternal,  in  which  case 
adoption  had  its  old  effect. 

{h)  A  bare  promise  to  give  was  made  an  obligatory  pact 
giving  rise  to  an  action  against  the  donor  to  enforce  it. 
Gifts  exceeding  500  soJidi,  however,  had  to  be  registered, 
otherwise  the  excess  above  that  sum  was  void. 

(c)  The  heir  was  allowed  to  avoid  liability  for  the  debts 
of  the  deceased,  beyond  the  amount  of  the  assets,  by  accept- 
ing the  inheritance  with  benefit  of  inventory  (beneficium 
inventarii). 

{d)  When  the  parties  had  agreed  to  put  the  contract  in 
writing,  the  contract  was  not  binding  until  the  documents  had 
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been  drawn  up  in  the  handwriting  of  the  parties,  or  signed 
by  them,  or  formally  completed  by  a  notary  (tabelUo). 

363.  How  is  the  survival  of  primitive  ideas  or  institidions 
illustrated  Inj  the  following  rules  of  law? — 

(i)  The  quadru]]le  penalty  in  the  case  of  furtum  manifestum. 

(ii)  The  rule  that  the  heres  (///  tlie  time  of  Gaius)  may  validly 
witness  a  ivill. 

(iii)  The  rule  that  the  ownership  of  things  sold  does  not  pass 
on  delivery  until  2)ayment  or  other  satisfaction  of  vendor. 

(iv)  The  option  of  surrendering  a  slave  who  had  done  damage, 
instead  of  paying  compensation. 

(i)  The  XII  Tables  permitted  the  kiUing  of  a  thief  at 
night,  if  caught  in  the  act ;  even  in  the  day,  the  "  manifest " 
thief  could  be  killed  si  telo  se  defendit.  The  ''  non-manifest " 
thief,  on  the  other  hand,  had  only  to  pay  a  penalty  of  twice 
the  value  of  the  stolen  goods.  Later  the  quadruple  payment 
took  the  place  of  the  death-penalty  (see  258).  This  dis- 
tinction drawn  between  furtum  manifestum  and  nee  manifestum 
clearly  takes  account  of  the  outraged  feelings  of  the  injured 
party ;  other  instances  of  the  same  phenomenon  are  noxse 
deditio,  manus  iniectio,  and  lex  talionis. 

(ii)  As  late  as  Gaius,  the  formalities  of  the  testamentum 
per  ses  et  libram  were  regarded  [propter  veteris  iuris  imita- 
tionem)  as  taking  place  between  the  testator  and  the  familide 
emptor  {i.e.  the  alienor  and  alienee  in  the  conveyance) ;  so 
long  as  the  heres  (the  ultimate  beneficiary)  was  not  identical 
vdth  the  latter,  and  was  not  agnatically  connected  with  him 
or  with  the  testator,  he  was  not  legally  disqualified  from 
witnessing  the  transaction,  though  Gaius  (II.  108)  thought 
it  undesirable  that  he  should  do  so. 

(iii)  There  is  no  doubt  that  the  contract  of  Sale  developed 
from  Barter  or  Exchange,  and  in  early  times  took  the  form 
of  Manripatio,  in  which  a  quantity  of  copper  was  weighed 
and  exchanged  for  the  thing  to  be  conveyed,  the  ownership 
passing  at  once  to  the  purchaser.  With  the  introduction  of 
coined  money  ])y  the  Decemvirs,  the  weighing   ceremony 
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became  merely  formal,  and  the  payment  of  the  price  might 
be  deferred.  This  led  to  the  rule,  said  to  have  been  enacted 
in  the  XII  Tables  (J.  II.  l.  41),  tliat  the  Mauripatio  should 
not  pass  the  property  in  the  thing  sold  unless  the  price  were 
actually  paid  or  security  given  for  payment.  The  principle 
thus  established  was  applied  to  the  consensual  contract  of 
sale  when,  with  the  development  of  commerce,  it  received 
recognition.     (See  Sohm,  sec.  11 ;  Muirhead,  sec.  30.) 

(iv)  It  does  not  appear  that  noxal  surrender  even  of  a 
son  was  forbidden  before  Justinian,  though  it  must  have 
been  long  obsolete;  a  slave  could  always  be  iicrm  ileditiis. 
The  practice  undoubtedly  springs  from  early  religious  notions 
of  an  obligation  incumbent  on  the  wrong-doer  to  make  ex- 
piation for  injury,  and  on  the  aggrieved  party  to  wreak 
vengeance  on  the  cause  of  the  mischief.  The  primary  duty, 
at  first,  was  to  make  surrender;  but  in  course  of  time  a 
money  compensation  was  allowed  to  be  made  as  an  alterna- 
tive. Later,  compensation,  if  offered,  must  be  accepted  (cf. 
"  ni  cum  eo  luuit "  in  the  XII  Tables) ;  and,  in  the  classical 
period,  the  order  of  ideas  was  reversed — payment  of  damages 
became  the  rule,  noxal  surrender  being  regarded  as  an 
optional  alternative.     (See  Launspach,  pp.  230-235.) 

364.  Whai  different  theories  have  'been  put  forivard  as  to  the 
origin  and  composition  of  the  CentumvirctI  Court  ?  Over  v:h((t 
causes  had  it,  at  different  times,  jurisdiction  ? 

The  origin  of  the  Centumviral  Court  is  involved  in 
obscurity.  Some  writers  identify  it  with  the  Senate  of 
the  earlier  regal  period,  basing  their  conjectures  on  the 
correspondence  in  the  component  numbers,  and  on  the 
tradition  that  private  suits  were  referred  to  the  Senate  by 
Servius  Tullius  for  decision.  They  also  point  to  the  sacra- 
mental procedure  observed  in  cases  coming  before  this 
tribunal,  and  to  the  practice  of  planting  a  lance  (Jtasta)  in 
front  of  the  place  where  it  held  its  sittings,  as  evidence  of 
its  great  antiquity.  Muirhead  (sec.  15)  is  disposed  to  attri- 
bute the  institution  to  the  legal  reforms  of  Servius  Tullius. 
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He  points  out  tliat  "  transition  from  a  court  of  one  judge 
to  a  court  of  a  hundred  is  the  reverse  of  what  experience 
of  Roman  procedure  would  lead  us  to  expect,"  and  that  the 
origin  of  the  court  must  in  all  prohahility  have  heen  com- 
paratively early. 

There  is,  however,  no  distinct  mention  of  the  court's 
existence  before  the  middle  of  the  third  century  B.C.,  and 
it  is  then  connected  with  the  tribal  organisation,  three 
members  being  chosen  from  each  of  the  thirty-five  tribes 
to  act  as  judges.  This  fact  has  led  some  writers  (e.(/.  Cuq) 
to  connect  the  creation  of  the  court  with  the  increase  of  the 
number  of  the  tribes  to  thirty-five  about  the  year  240  B.C. 

If  the  earlier  origin  of  the  court  is  assumed,  as  appears 
probable,  the  view  of  some  authorities  that  it  was  a 
plebeian  court  cannot  be  maintained,  as  it  would  be  in- 
consistent with  the  patrician  monopoly  of  the  administration 
of  the  law  prior  to  the  publication  of  the  calendar  and  formu- 
laries of  action  by  Cn.  Flavins  (b.c.  304).  "  It  must  have 
been,  originally  at  least,  a  court  of  patricians,  with  a  juris- 
diction in  questions  of  quiritarian  right,  whether  arising 
among  patricians  or  plebeians  "  (Muirhead,  p.  73). 

The  court  is  frequently  mentioned  by  Cicero  and  by 
Pliny.  The  number  of  judges  composing  it  must  have  been 
increased  in  the  later  Republic  or  early  Empire,  as  the  latter 
writer  mentions  the  court  as  consisting  of  180  members. 
Of  the  mode  of  selecting  the  judges  there  is  little  or  no 
reliable  evidence.  It  was  divided  into  four  sections  (concilia 
tribtinali(i),  and  causes  might  be  heard  before  two  sections 
[dupJex  iuflkiinn,  (Jusr  liastsp)  or  before  all  four  united,  but 
voting  separately  (qi/ctdri/plex  iydiciiim).  During  the  Republic 
it  was  presided  over  by  the  Praetor  or  by  Quaestors  or  ex- 
Quaestors,  but,  under  Augustus,  special  magistrates — decem- 
viri litiln/s  iiidirandi^ — were  appointed  for  this  purpose. 

Its  jurisdiction  "  seems  to  have  included  every  possible 
question  of  manns  in  the  old  sense  of  the  word — status  of 
individuals,  property  and  its  easements  and  burdens,  in- 
heritance whether  testate  or  intestate;  in  other  words,  all 
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questions   of   quiritarian    right"    (Muirhead,   p.   72).     [See 
Muirhead,  sec.  15 ;  Eoby,  II.  pp.  314-5.] 

365.  What  do  you  understand  to  have  been  the  origin  of 
reference  to  recuperatores  as  comjjared  with  that  to  the  unus 
iudex  or  arbiter  ?  TF///y,  and  in  ivhat  cases,  do  the  former 
appear  to  have  been  preferred  in  the  late  EepMican  or  early 
Imperial  2oeriod  ? 

The  reference  to  recuperatores  appears  to  have  been 
introduced  as  a  means  of  deciding  disputes  l^etween  citizens 
and  foreigners.  In  early  times  a  foreigner  could  not  be 
a  party  to  a  legis  actio,  and  a  Roman  citizen  in  foreign 
territory  would  be  under  a  similar  disability  in  appealing 
to  the  local  courts.  But  as  commercial  intercourse  became 
more  frequent,  disputes  would  necessarily  arise  in  which 
foreigners  were  involved,  and  it  was  usual  to  provide  by 
treaty  for  the  decision  of  such  disputes  by  recuperatores.  In 
time,  recuperatores  appear  to  have  been  employed  to  decide 
cases  between  Roman  citizens  also.  Wlassak  and  Lenel 
conjecture  that  in  actions  founded  on  the  imperium  of  the 
magistrate  (iudicia  imperio  continentia)  the  reference  was 
usually  to  recuperatores,  although  the  parties  exceptionally 
might  obtain  the  appointment  of  a  single  iudex ;  that  in 
actions  founded  on  the  strict  ius  civile  the  reference  was,  as 
a  rule,  to  a  single  iudex,  but  that  in  certain  cases  it  was  open 
to  the  magistrate  to  appoint  recuperatores. 

Gaius  mentions  the  appointment  of  recuperatores  in  cases 
where  a  patron  complained  of  being  summoned  by  his  freed- 
man  (IV.  46),  as  an  alternative  to  a  single  judge  in  interdict 
issues  (IV.  141),  and  for  speedy  trial  of  a  breach  of  vadi- 
monium  (IV.  185).  They  were  also  employed  in  actions  de 
iniiiriis,  and,  probably,  most  Praetorian  actions  ex  delicto. 
The  procedure  before  recuperatores  appears  to  have  been 
more  expeditious  than  the  procedure  before  a  single  iudex. 
From  the  Lex  Colonise  Genetivae.  IuUsp,  c.  95,  which  probably 
embodied  the  usage  followed  at  Rome,  it  would  appear  that 
the  decision  was  required  to  be  given  within  a  definite  time 
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{e.g.  twenty  days  according  to  this  lex),  and  that  the  number 
of  witnesses  was  Hmited.  Hence,  where  it  was  of  impor- 
tance to  obtain  an  early  decision  of  the  matter  in  issue,  this 
procediu'e  appears  to  have  been  employed. 

(See  Roby,  II.  315-318;  Cuq,  I.  136,  and  II.  757;  Muir- 
head,  210-212.) 

366.  Account  for  the  absence  of  Ajtpeal  in  Roman  civil  pro- 
cedure during  the  Republic.  What  provisions  ivere  made  for 
appecds  in  civil  cases  during  the  Empire  ? 

During  the  Republican  period  the  co-ordinate  authority  of 
the  magistrates  having  the  imperium  prevented  any  real 
system  of  appeal  being  developed.  The  higher  magistrates 
were  independent  of  each  other,  to  each  being  delegated  in 
theory  the  sovereign  authority  of  the  people.  The  decision 
of  a  iudex  to  whom  a  dispute  had  been  remitted  could  only 
be  overruled  by  the  process  of  in  integrum  restitutio,  or  by 
the  defendant  refusing  to  satisfy  the  judgment  and  disputing 
its  validity  in  an  action  iudicafi,  at  the  risk  of  a  condemnation 
to  pay  double.  It  was  also  possible  for  a  litigant  to  apply  to 
a  magistrate  to  interfere  to  stay  the  proceedings  of  another 
magistrate  by  intercession  i.e.  by  interposing  his  veto  on  such 
proceedings ;  but  this  expedient  does  not  appear  to  have 
been  much  employed  in  civil  matters.  None  of  these  pro- 
cesses constituted  an  appeal  in  the  proper  sense  of  the  term, 
which  involves  a  subordination  of  the  ordinary  courts  to 
a  higher  tribunal,  a  condition  which  did  not  exist  in  civil 
matters  during  the  Republic.  After  the  fall  of  the  Repul)lic 
a  regular  system  of  appeal  was  gradually  established.  It 
was  probably  applicable  at  first  only  in  cases  coming  within 
the  cognitio  extr aor dinar ia,  but  in  time  was  extended  to  cases 
dealt  with  by  the  ordinary  formula  process.  The  practice 
arose  of  appealing  from  the  iudex  to  the  magistrate  who 
appointed  him,  and  this  led  to  the  iudex  losing  his  inde- 
pendent position,  and,  as  a  consequence,  to  the  gradual 
disappearance  of  the  formulary  system  of  procedure. 

As  to  provisions  for  appeals  during  the  Empire,  see  334. 
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367.  What  do  yon  hiow  of  (a)  the  Basitka,  (b)  the  Codex 
Ftorenti/iKs,  (c)  the  School  of  Bologna? 

(a)  The  Basilica  was  a  Greek  compilation,  divided  into 
sixty  books,  and  subdivided  into  titles,  of  all  the  law  of 
Justinian  still  in  force  in  the  ninth  century.  It  was  com- 
menced by  the  Emperor  Basilius  the  Macedonian,  about 
878  A.D.,  and  forty  books  were  published  in  883  a.d.  It  was 
completed  by  his  son  Leo  the  Philosopher,  about  890  a.d., 
by  the  publication  of  the  remaining  twenty  books.  Leo's 
son,  Constantino,  made  an  addition  to  it  in  the  shape  of 
an  official  commentary  collected  from  the  writings  of  the 
jurists  of  the  sixth  century,  w^hich  is  called  by  writers  on 
Civil  Law  the  Scholia  to  the  Basilica. 

{b)  The  Codex  Florentinus  is  the  only  complete  manu- 
script of  the  Digest  in  existence  of  an  earlier  date  than  the 
rise  of  the  Bologna  school  of  Eoman  Law  at  the  beginning 
of  the  twelfth  century.  It  w^as  transcribed,  probably  at 
Constantinople,  or  at  all  events  in  Greece,  in  the  sixth  or 
seventh  century,  and  **  was  successively  transported  by  the 
accidents  of  war  and  commerce  to  Amalphi,  Pisa,  and 
Florence,"  w^here  it  now  rests  in  the  Lorenzian  Library. 
It  is  the  basis  of  all  modern  editions  of  the  Digest. 

(c)  The  School  of  Bologna  was  the  famous  school  of 
Koman  Law  which  arose  at  Bologna  early  in  the  twelfth 
century  under  the  influence  of  Irnerius,  the  first  of  the 
Glossators,  and  which  brought  about  a  great  revival  in  the 
study  of  the  law  books  of  Justinian.  In  addition  to  their 
oral  lectures,  Irnerius  and  his  successors  devoted  themselves 
to  a  critical  examination  of  the  texts,  and  the  marginal  notes 
or  glosses  which  they  added  by  way  of  commentary  came 
to  be  received  as  authoritative  throughout  Europe.  From 
this  practice  of  WTiting  notes  or  glosses  the  jurists  of  this 
school  came  to  be  known  as  Glossators.  The  last  of  the 
glossators  was  Accursius,  w^ho  died  in  1260,  and  with  him 
the  predominant  influence  of  the  Bologna  school  on  the 
study  of  Eoman  Law^  in  Europe  is  considered  to  have  come 
to  an  end. 


VIII.— MISCELLANEOUS. 

368.  Enumerate  and  cUstuigidsh  the  various  cases  of  IncaiKicitij 
in  Roman  Law. 

I.  Servitude.  The  slave  had  no  legal  rights.  He  could 
not  contract,  except  for  his  master's  benefit,  and  all  his 
acquisitions  Avere  the  property  of  his  master. 

II.  Subjection  to  Pote^tas.  The  filii'sfamilias  was  at  first, 
like  the  slave,  incapable  of  acquiring  property  for  himself. 
Under  Imperial  legislation  he  was  allowed  to  acquire  separate 
property  to  a  certain  extent — peculium  castrense,  quasi- 
castrense,  and  adventicium.  He  could  contract,  but  the 
benefit  of  his  contracts  enured  to  the  2)ater,  while  he  alone 
incurred  liability.  He  could,  however,  sue  on  his  own  behalf 
in  certain  cases,  viz.  in  the  actions  iniuriarum,  (juod  vi  aut 
clam,  deposit i,  and  commodati  (Poste,  note  to  G.  I.  55). 

III.  Aliendye.  Pereffrini  could  not  take  part  in  any  trans- 
action governed  by  the  strict  ius  civile,  except  when  the 
privilege  of  comnwrcium  had  been  granted  to  them. 

IV.  Minoritij.     (See  51  and  60.) 

V.  Sex.  Women  were  under  various  disabilities.  Under 
the  earlier  law,  they  w^ere  subject  to  perpetual  tutelage. 
They  were  incapable  of  potesta)^,  could  not  adopt,  could  not 
be  adrogated,  or  act  as  witnesses  in  a  mancipation.  The 
Lex  Yoconia  [b.c.  169]  forbade  the  institution  of  women 
as  heirs  to  persons  ranked  in  the  highest  class  of  the  census 
{i.e.  possessed  of  property  to  the  value  of  100,000  asses), 
but  permitted  them  to  be  legatees  to  the  extent  of  half  the 
testator's  property.  This  disquaUfication  became  obsolete 
under  the  Empire.  The  Sc.  Yelleianum  made  void  any 
interccssio  by  a  woman.     (See  196-7.) 

VI.  Celibacy  and  orb  dan. 
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(a)  The  Lex  lulia  rendered  unmarried  persons  incapable 
of  taking  imder  a  will  as  heirs  or  legatees,  unless  related 
to  the  testator  within  the  sixth  degree. 

(h)  The  Lex  Papia  Poppaea  provided  that  married  persons 
without  children  should  take  only  a  moiety  of  what  was  left 
to  them  in  a  will,  unless  they  were  related  to  the  testator 
within  the  sixth  degree.  They  were  also  subjected  to  dis- 
abilities with  reference  to  taking  under  each  other's  will. 
(See  143  and  note  in  Moyle  to  II.  14.) 

These  restrictions  were  subsequently  aboHshed  by  legis- 
lation of  Constantius  and  Constans  and  Honorius  and 
Theodosius. 

VII.  Mental  or  i^hi/skal  de/ecj. 

(a)  Deaf  or  dumb  persons  could  not  be  parties  to  a 
stipulation  or  make  or  be  witnesses  to  a  will  per  ses  et  libram. 

(b)  Furiosi  and  mente  capti)  ,  •     ,  , 
;/„,..                      ^     >  were  subiect  to  cura. 

(c)  Frodigi  S  ^ 

VIII.  Religion.  Heretics,  apostates,  etc.,  were  incapable 
of  being  w^itnesses  and  subject  to  other  disabilities. 

IX.  Loss  of  existimatio  (Infamia).  Persons  incurring 
infamia  (1)  were  deprived  of  the  ins  suffragii  and  ins 
honorum,  (2)  could  not  act  as  procurators. 

369.  Give  an  account  of  the  disabilities  dependent  on  sex 
in  Roman  Law.  How  did  Roman  Law  differ  from  English 
Law  in  its  treatment  of  Prodigals  ? 

I.  So  long  as  the  perpetual  tutelage  of  women  existed, 
women  w^ere  under  an  incapacity  to  perform  certain  legal 
acts  without  the  auctoritas  of  their  tutors.  Thus,  they 
could  not  alienate  res  mancipi  belonging  to  them,  nor  bind 
themselves  by  contract,  nor  take  part  in  any  legal  trans- 
action governed  by  the  old  ius  civile,  without  the  auctoritas 
of  their  tutors.  They  could,  how^ever,  deal  with  res  nee 
mancipi  belonging  to  them,  either  by  way  of  conveyance  or 
contract,  without  the  intervention  of  the  tutor. 

II.  Women  could  not  hold  public  offices  {publka 
munera). 
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III.  Women  were  not  as  a  rule  allowed  to  act  as  pro- 
curators, nor  as  tutors.  [Justinian  allowed  the  mother  or 
grandmother  to  be  appointed  tutor  to  their  children  or 
grandchildren  if  no  testamentary  tutor  were  appointed,  pro- 
vided they  abstained  from  re-marriage.] 

IV.  Women,  not  being  capable  oi  potestas,  could  not  adopt ; 
nor  could  they  be  adrogated,  as  they  had  no  place  in  the 
comitkt  cur  lata. 

V.  Until  Justinian's  legislation,  women  agnates  (except 
in  the  case  of  a  consanguined)  were  under  disabilities  as 
regards  intestate  succession. 

VI.  The  Lex  Voconia  (b.c.  169)  disabled  women  from 
being  appointed  heirs  where  the  testator  was  registered  at 
the  census  as  ha\ing  100,000  asses  or  upwards,  and  pro- 
hibited them  from  being  legatees  to  a  greater  extent  than 
half  the  estate. 

VII.  By  the  Sc.  VeUeianum  (about  46  a.d.)  women  were 
prohibited  from  entering  into  any  contract  by  way  of 
inter  cessio. 

In  Roman  Law,  a  prodigal  might  be  interdicted  from  deal- 
ing with  his  property  or  otherwise  managing  his  affairs,  a 
curator  being  appointed  to  look  after  his  property  and 
generally  to  act  for  him.  He  was  also  disabled  from  making 
a  will.  There  are  no  such  provisions  in  English  Law.  Our 
law  contains  no  means  of  restraining  a  man  of  full  age, 
who  is  not  of  unsound  mind,  from  dissipating  his  property 
recklessly. 

370.  What  special  privileges  ivere  allowed  to  soldiers  in 
Roman  Laiv  ? 

(1)  A  soldier  was  exempted  in  most  particulars  from  the 
ordinary  law  governing  the  making  of  wills  (see  136) ;  (2) 
when  sued  for  debt,  had  the  heneficium  cojnpetentise,  that  is, 
the  privilege  of  retaining  so  much  of  his  property  as  would 
leave  him  means  of  subsistence  ;  (3)  was  allowed  to  plead 
ignorance  of  law  as  a  defence  to  a  claim  based  on  the 
ivs  civile. 

B.L.  2  A 
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371.  State  any  rules  of  Roman  Laiv  which  icere  framed 
(a)  in  order  to  maintain  the  mimhers  of  the  free  population^  (b) 
in  order  to  protect  creditors  from  prejudice  hy  reason  of  improper 
alienation  of  property  on  the  part  of  their  debtors, 

(a)  The  Leges  lulia  et  Papia  Poppaea  (a.d.  4  and  a.d.  9) 
imposed  disabilities  on  unmarried  persons  (cselibes)  and 
married  persons  without  a  legitimate  child  living ;  and  gave 
great  advantages  to  women  having  the  ius  liberorum  {i.e. 
free-born  women  having  three  children  and  f reed-women 
having  four).  These  laws  w^ere  passed  by  Augustus  with  the 
object  of  checking  the  decrease  of  the  free  population  arising 
from  the  corruption  of  society  at  that  period. 

(b)  The  Lex  ^lia  Sentia  (a.d.  4)  prohibited  manumis- 
sions of  slaves  in  fraud  of  creditors.  Conveyances  or  other 
transactions  in  fraud  of  creditors  could  be  avoided  by  the 
creditors.  To  recover  property  fraudulently  alienated  the 
creditors  had  the  actio  Pauliana  in  rem  (J.  IV.  6.  6).  They 
also  had  an  actio  Pauliana  in  personam  to  rescind  fraudu- 
lent transactions  with  the  debtor  or  to  recover  damages  on 
account  of  such  transactions.  There  was  also  an  Inter- 
dictum  Fraudatorium,  the  precise  nature  of  which  is 
obscure. 

372.  Illustrate  the  hostile  attitude  of  Roman  Law  towards 
(a)  ingratitude,  (b)  prodigality,  (c)  neglect  of  the  claims  of 
relationship,  (d)  celibacy,  (e)  ivrongful  {though  not  criminal) 
enrichment  at  another's  expense. 

(a)  A  filiusfamilias  might  forfeit  his  independence,  or  a 
freedman  his  liberty,  by  ungrateful  conduct.  Ingratitude  on 
the  part  of  the  legatee  was  sometimes  held  to  involve  an 
implied  revocation  of  a  legacy. 

{b)  Prodigals  were  interdicted  from  the  management  of 
their  property,  a  curator  being  appointed  co  administer  it. 
They  were  also  disabled  from  making  a  will. 

(c)  A  will  excluding  or  omitting,  without  reasonable  cause, 
children,  or  ascendants  (in  default  of  children),  or  brothers 
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and  sisters  (where  a  tarpis  persona  had  been  instituted  heir) 
could  be  attacked  as  inofficiosum.     (See  180.) 

{(l)  An  unmarried  person  between  the  ages  of  twenty  and 
sixty  was  disabled  from  taking  any  benefit  under  a  will 
unless  related  to  the  testator  within  the  sixth  degree. 

(e)  Money  paid  which  was  not  due  under  a  legal  or 
natural  obUgation  could  be  recovered  by  a  condictio  indebiti. 
Where  property  had  been  transferred  under  a  contract  and 
the  other  party  refused  or  was  unable  to  carry  out  his 
obhgations,  the  property  or  its  value  could  be  recovered  by 
a  condictio  causa  data  causa  non  secuta. 

373.  What  was  infamia  ?  State  as  many  cases  as  you  can  in 
which  this  penalty  was  incurred,,  and  explain  its  effect  on  the 
legal  position  of  the  person  incurring  it. 

Infamia  was  loss  of  civic  reputation.  It  was  incurred  by 
persons  condemned  in  a  iudlcium  publicum,  or  in  a  number 
of  civil  actions  involving  fraudulent  or  dishonourable  con- 
duct, e.g.  actions  on  account  of  theft,  robbery,  iniuria,  and 
fraud,  and  the  actions  tatelae,  mandati,  dopositi,  and  pro  socio ; 
also  the  actio  fiducise  (under  the  older  law).  It  also  attached 
to  bankrupts,  tutors  and  curators  removed  on  account  of 
fraud,  persons  discharged  with  ignominy  from  mihtary 
service,  persons  found  guilty  of  usury,  wives  taken  in  adul- 
tery, guardians  marrying  their  female  wards  under  age,  and 
persons  proving  false  to  their  oath. 

Infamia  involved  serious  poUtical  and  civil  disabilities. ' 
Under  the  Kepublic  the  infamis  w^as  excluded  from  the 
suffrage  and  from  holding  any  office  (suffragium  et 
honores).  The  exclusion  from  public  offices  w^as  continued 
under  the  Empire.  Infamous  persons  were  disqualified 
from  acting  in  litigation  on  behalf  of  others  and  could  not 
appoint  a  cognitor  or  procurator. 

Certain  matrimonial  disabilities  were  imposed  on  them 
by  the  Lex  lulia  de  maritandis  ;  but  these  were  abolished  by 
Justinian.  Finally,  in  many  legal  transactions  infamous 
persons  were  declared  incapable  of  acting  as  witnesses. 
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374.  What  ivere  the  principal  cases  in  which  a  person  might 
he  represented  hy  another  person  in  a  legal  act? 

In  early  Eoman  Law,  representation  of  one  person  by 
another,  except  in  the  case  of  slaves  or  persons  in  potestate 
acting  on  behalf  of  the  master  or  paterfamilias,  was  strictly 
excluded.  "  Per  extraneam  personam  nihil  adquiri  posset 
"  Si  quis  alii,  qiiam  cuius  iuri  subiectus  sit,  stipuletur,  nihil 
agit."  But  a  person  might  acquire  property  through  or 
take  the  benefit  of  a  contract  made  by  a  person  in  his 
potestas  or  a  slave  belonging  to  or  dona  fide  possessed  by  him 
or  of  whom  he  had  the  usufruct ;  and,  after  the  development 
of  the  law  through  the  Praetor's  Edict,  could  in  the  majority 
of  cases  be  made  liable  on  such  a  contract  (through  the 
actions  adiecticise  qualitatis  described  in  J.  IV.  7.). 

It  was  recognised  soon  after  the  time  of  Gains  that 
possession  could  be  acquired  per  extraneam  personam;  and 
this  was  definitely  confirmed  by  a  constitution  of  Severus. 
Consequently,  when  delivery  became  the  sole  mode  of  trans- 
ferring ownership,  ownership  could  also  be  acquired  by  an 
agent. 

With  regard  to  contract,  it  would  appear  that,  even  in 
the  later  law,  an  agent  could  not  act  in  the  name  of  the 
principal  so  as  to  enable  the  principal  to  sue  directly.  The 
agent  contracted  in  his  own  name  and  then  transferred  his 
rights  to  the  principal,  who  could  sue  by  an  actio  utilis. 
■  Savigny  is  of  opinion  that  no  transfer  was  necessary,  but  on 
seemingly  inadequate  grounds  (see  Moyle,  Excm'sus  IX.). 
By  an  extension  of  the  actio  institoria  the  principal  could  be 
made  liable  on  contracts  made  by  an  agent. 

Eepresentation  in  litigation  was  allowed  generally  in  later 
procedure,  at  first  by  means  of  cognitors  (special  agents 
formally  appointed  for  a  single  action  in  the  presence  of 
the  other  party),  and  afterwards  by  procurators  (general 
agents,  for  whose  appointment  no  special  formalities  were 
necessary).  Under  the  older  system  of  legis  actiones  repre- 
sentation  was   only    admitted  in    actions   pro   popido,  pro 
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libertate,  pro  tutela,  actions  for  theft  (under  the  Lex  Hostilia) 
where  the  injured  person  was  absent  or  captive  or  under 
tutelage,  and  a  few  other  cases  under  special  statutes. 

375.  TraiulaU  and  explain  :  "  Skat  commoda  sentimus  ex 
acta  prsepositi  institoris,  ita  et  incommoda  sen  tire  debemns " 
(Paul  Sent.  VIII.  1). 

"  As  we  experience  the  benefits  arising  from  the  act  of  a 
manager  appointed  to  superintend  our  business,  so  we  ought 
also  to  be  subject  to  the  disadvantages  ensuing  therefrom." 

In  the  earlier  law,  agency  outside  the  limits  of  the 
family  was  not  recognised,  and  even  persons  within  the 
family — a/i/iusfamilias  or  a  slave — could  not  hind  the  pater- 
familias, although  he  was  entitled  to  the  benefit  of  their  con- 
tracts. The  Praetor,  by  the  introduction  of  the  actions 
adiecticiae  qualitatis  gradually  remedied  this  inequitable 
rule  and  enforced  the  principle  that  where  the  benefit  is 
there  ought  also  the  burden  to  lie.  Thus  in  the  case  of 
the  contracts  of  the  Institor  (shop-manager  or  business 
agent),  the  principal  was  made  liable  so  far  as  the  agent 
had  acted  within  the  scope  of  his  general  authority  (actio 
institoria).  [For  the  other  praetorian  actions  available 
against  the  principal  or  superior,  see  311.] 

376.  How  did  the  Praetor  protect  the  rights  of  equitaMe 
owners  ?     What  was  the  Actio  Publiciana? 

By  allowing  an  exceptio  {e.g.  doli,  or  rei  venditm  et  traditie) 
where  such  equitable  owner  was  defendant  ;  and,  where 
he  was  plaintiff,  by  means  of  actions  based  on  fictions,  e.g. 
actio  Publiciana  (see  infra),  actio  Serviana  and  actio  Rutiliana 
(available  to  the  purchaser  of  a  bankrupt  estate),  or  actions 
with  a  formula  in  factum ;  or  by  Interdict,  e.g.  Quorum 
Boaorum  (in  favour  of  Praetorian  successors),  possessorium 
(in  favour  of  a  bonorum  emptor),  sectorium  (in  favour  of  a 
bonorum  sector). 

The  actio  Publiciana  was  an  action  based  on  the  fiction 
that  usucapion  had  l)eeti  completed  when  in  fact  it  had  not 
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been  completed.  It  could  be  brought  by  any  one  who  had 
obtained  usucapion  possession,  and,  before  usucapion  was 
complete,  had  been  deprived  of  possession  by  some  one 
having  a  less  equitable  title  (see  361). 

377.  In  Wrifjht  v.  Sarmuda  [(1793),  2  Phill  Ecdes.  Rep., 
p.  269]  Sir  William  Scott  said,  in  argument:  ^^ According  to 
the  Roman  Law,  agnatione  postumi  vet  quasi-postumi  rumpitur 
testamentum —  on  the  death  of  the  child  the  will  revived  if  qiiasi- 
p)ostwniis  only,  that  is,  though  not  strictly  hy  the  civil  law,  yet 
dahatur  p)ossessio  secundum  taluJas  hy  the  Prsetorian  Law  {Voet 
ad  Dig.  28)." 

Explain  {a)  postumus ;  (b)  quasi-postumus ;  (c)  honorum 
possessio  secundum  tabulas. 

(ci)  A  child  born  after  the  father's  death. 

{h)  A  person  who  became  a  suus  heres  of  a  testator,  after 
the  making  of  his  will,  by  the  death  or  capitis  derninutio  of 
his  father  during  the  lifetime  of  such  testator.  (The  lex 
lunia  Vellsea  allowed  such  persons  to  be  instituted  or  dis- 
inherited ui  a  will.) 

(c)  The  grant  of  possession  of  testator's  estate  by  the 
Praetor  to  the  persons  named  as  heirs  in  a  properly  executed 
will,  or  a  will  informal  through  omission  of  the  mancipatio, 
but  complying  with  praetorian  requirements,  i.e.  bearing  the 
seals  of  seven  witnesses. 

378.  Give  illustrations  from  Justinian''s  Institutes  of  rules 
of  law  derived  from  (a)  the  Mdiles'  edict,  {h)  Imperial  edicta  or 
rescripta. 

{a)  From  the  ^diles'  edict — 

(1)  Warranty  against  secret  defects  implied  in  a  contract 

of  sale. 

(2)  Warranty  against  eviction  in  contracts  of  sale  and  of 

hiring. 

(3)  The  rule  making  it  penal  to  bring  dangerous  animals 

on  to  the  public  roads  (J.  IV.  9.  1). 
(b)  From  Imperial  edicta  or  rescripta — 
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(1)  The    rules    settling    the    incidents    of     Emphijtemis. 

(Zeno.) 

(2)  The  rule  as  to  laesio  enormis.     (Diocletian.) 

(3)  The  heneficium  divisionis.     (Hadrian.) 

(4)  The  hmeficium  ordinis.     (Justinian.) 

379.  (1)  "  A  surety  has  the  following  privileges :  (a)  That 
he  cannot  le  proceeded  against  until  the  principal^  has  heen 
resorted  to ;  (b)  if  others  have  made  themselves  sureties  together 
with  himself  he  has  the  right  of  dividing  the  liabilitg  and 
escaping  with  payment  of  his  share." 

(2)  In  1875  L.  sued  W.  in  the  Courts  of  Cape  Colony  for 
£45,  the  price  of  a  diamond  ring,  the  fair  marketable  value 
of  which  was  £20;  he  failed  on  the  ground  of  Ixsio  enormis. 
Trace  tlie  principles  of  Roman-Dutch  Law  set  out  in  (1),  and 
those  applied  in  (2),  to  their  origin  in  Roman  Law,  and  compare 
in  each  case  with  modern  English  Law. 

(1)  {a)  is  derived  from  the  beneficium  ordinis  (or  discus- 
sionis  or  excussionis)  introduced  by  Justinian  in   Novel  4 

(A.D.  539). 

{b)  from  the  beneficium  divisionis  introduced  by  Hadrian. 

In  English  Law,  the  surety  cannot  compel  the  creditor  to 
sue  the  principal  debtor  or  to  divide  his  claim  among  the 
co-sureties.  He  may,  however,  take  proceedings  against 
the  principal  debtor  to  compel  him  to  pay  the  creditor,  when 
the  latter  has  a  present  right  to  sue  and  omits  to  do  so 
(termed  an  action  quia  timet) ;  and  he  has  a  right  to  con- 
tribution from  the  co-sureties.  He  can  enforce  his  right 
to  indemnity  from  the  principal  debtor  and  to  contribution 
from  the  co-sureties  by  bringing  them  in  as  third  parties  in 
any  action  commenced  by  the  creditor  against  him,  or  by 
independent  action. 

(2)  Laesio  enormis. 

By  two  rescripts  of  Diocletian,  if  a  thing  were  sold  for 
less  than  half  its  real  value,  the  seller  might  rescind  the  sale 
unless  the  buyer  was  prepared  to  pay  so  much  in  addition 
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as  would  make  the  price  a  fair  one.  It  was  doubtful 
whether  the  buyer  could  rescind  the  contract,  where  the 
price  was  double  the  value  of  the  thing  sold,  unless  the 
seller  agreed  to  take  a  fair  price. 

In  English  Law,  inadequacy  of  price  or  excessive  price 
does  not  affect  the  contract,  unless  it  is  such  as  to  raise 
a  presumption  of  fraud. 

380.  In  Digest  XXIV.  1.  3.  we  read,  "  The  rule  is  based 
on  the  following  priiiciple  in  an  oration  of  the  Emperor 
Antoninus  (oratione  imperatoris  Antonini),  where  he  says, 
'  Our  forefathers  forbade  gifts  between  husband  and  wife'.  ..." 

Explain  the  above  phrase. 

Say  what  you  know  of  the  rule  forbidding  the  gifts  'mentioned 
above  and  of  the  influence  it  has  exerted  on  any  modern  systems 
of  law. 

The  expression  "  oration  "  was  applied  to  the  speech  or 
message  by  which  the  Emperors  introduced  proposals  for 
legislation  to  the  Senate.  These  orations  came  in  time  to 
be  regarded  as  law  apart  from  the  senatusconsulta  embody- 
ing the  proposed  enactments. 

The  rule  referred  to  is  ascribed  to  custom.  Gifts  between 
husband  and  wife  do  not  appear  to  have  been  prohibited  by 
the  Lex  Cincia  (b.c.  203  ?),  and  the  prohibition  in  question 
is  probably  due  to  a  usage  of  later  growth.  It  is  perhaps 
connected  with  the  disappearance  of  manus,  as  the  effect  of 
gifts  to  the  wife  by  the  husband,  or  vice  versa,  after  the  wife 
ceased  to  come  into  the  husband's  power,  would  be  to 
diminish  property  over  which  their  respective  agnates  had 
claims.  Ulpian  gives  as  a  reason  for  the  prohibition, 
'  ne  mutuo  amore  invicem  spoliarentur.^'  Africanus  is  quoted 
by  Paul  as  giving  as  a  further  reason,  that  gifts  might  be 
extorted  by  threats  of  divorce.  The  prohibition  did  not 
extend  to  customary  presents  or  gifts  mortis  causa  and  a 
few  other  cases.  A  senatusconsuUum,  enacted  at  the  instance 
of  Caracalla  (a.d.  206),  provided  that  such  gifts  should  not 
be  altogether  void,  but  that  they  should  be  revocable  at  any 
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time  during  the  marriage,  and  also  if  the  donee  predeceased 
the  donor,  or  if  a  divorce  ensued  (D.  24.  1.  32). 

This  rule  has  been  adopted,  with  various  modifications, 
by  those  modern  systems  of  law  which  are  in  a  great 
measure  based  on  the  developed  Eoman  Law.  Thus,  in 
French  and  Scotch  Law,  gifts  between  husband  and  wife 
are  revocable ;  and  in  Eoman-Dutch  Law  such  gifts  are, 
with  certain  exceptions,  void. 

381.  State  ichat  remedy^  if  any,  Titius  had  in  the  follow- 
ing cases : — (1)  Titius  stipulated  loith  A  in  these  terms  : 

"  Will  you  give  me  twenty  aurei?^''  A  said:  ''/  will  give 
you  teny     A  refused  to  give  anything. 

(2)  Titius  requests  B  to  inquire  into  the  solvency  of  G. 
B,  willing  to  do  a  good  turn  to  C,  represents  him  as  perfectly 
trustworthy.  Titius  thereupon  lends  7noney  to  C,  who  is 
recdly  insolvent,  and  fails  to  recover  the  loan  from  C. 

(3)  Titius  gives  a  vase  to  D,  D  promising  to  give  Titius 
a  horse  in  exchange.     D  fails  to  deliver  the  horse. 

(4)  Titius  gives  permission  to  E  to  dig  for  chalk  on  his 
land,  E  agreeing  to  fill  up  the  excavations.     E  fails  to  do  so. 

(1)  According  to  the  Institutes,  there  would  be  no  con- 
tract, as  the  question  and  answer  do  not  agree  [J.  III.  19.  5]. 
A  different  view  is  taken  in  the  Digest  [45  1.  1.  4],  in  which 
it  is  laid  down  that  the  promise  is  good  for  10  aurei.  The 
action  to  enforce  it  would  be  a  condictio  certi.  (2)  B  is  a 
mandatarius,  and  owing  to  his  fiduciary  character  is  bound 
to  exercise  exacta  diligentia;  he  will,  therefore,  be  liable  to 
Titius  for  the  loss  sustained.  (3)  Titius  can  compel  D  to 
deliver  the  horse  or  pay  compensation  by  an  actio  in  factum 
praescriptis  verbis  on  the  innominate  contract,  or,  if  he  please, 
he  may  recover  his  vase  by  a  condictio  causa  data  causa 
non  secuta.  (4)  Titius  has  an  actio  in  factum  prsescriptis 
verbis  against  E  to  enforce  the  performance  of  his  bargain 
or  payment  of  compensation  for  non-performance. 

382.  What  was  the  effect  of  an  impossible  condition  (1)  in  a 
tvill,  and  (2)  in  a  contract  ? 
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(1)  Justinian  settled  all  doubts  by  deciding  that  the  con- 
dition should  be  regarded  as  surplusage.  The  bequest  was, 
therefore,  valid.     (2)  The  contract  was  void. 

383.  To  what  category  is  to  be  assigned  the  legal  relation 
arising  in  the  following  cases  7 — 

(1)  J.  borrows  1000/.  from  B  and  assigns  to  B  a  farm  as 
security  on  condition  that  he  pays  no  interest,  hut  the  lender  is  to 
get  the  profits  of  the  farm  instead. 

(2)  A  and  B  have  each  a  horse,  and  they  agree  that  each 
shall  have  the  use  of  the  other^s  horse  in  alternate  weeks. 

(3)  A  lapidary  undertaTces  to  make  a  brooch,  from  gold  sup- 
plied by  Titius,  for  the  use  of  Titius. 

(4)  A,  B,  C,  and  D  have  each  a  horse,  and  thslr  horses 
are  so  snatched  that  they  are  worth  more  sold  as  a  team.  A, 
B,  C,  and  D  authorise  E  to  sell  the  four  in  one  team  and  E 
does  so. 

(5)  Tifius  undertakes  without  payment  to  take  his  neighbour  s 
cattle  along  with  his  own  to  market  and  sell  them. 

(1)  This  is  an  arrangement  known  as  antichresis.  (2) 
This  is  a  nudum  pactum,  and  not  enforceable  until  one  of  the 
parties  has  performed  his  part  of  the  agreement.  If  one  of 
the  parties  has  performed  his  part,  an  innominate  contract 
arises  and  he  can  claim  performance  by  the  other  or  com- 
pensation in  the  alternative  by  an  action  in  factum  praescriptis 
verbis.  (3)  Locatio  conductio  operis  faciendi,  if  the  lapidary  is 
to  be  paid  for  his  services ;  if  not,  it  is  a  contract  of  mandate. 
(4)  As  between  A,  B,  C,  and  D,  this  is  partnership  negotia- 
tionis  alicuius.  As  regards  E,  it  is  mandate,  if  gratuitous; 
otherwise  locatio  conductio.     (o)  Mandate. 

384.  Compare  or  contrast  the  corresponding  provisions  of 
Roman  Law  with  the  following  statements  as  to  English  Law  : — 

{a)  A  mere  voluntary  courtesy  is  not  sufficient  consideration  to 

support  an  action, 
(b)  There  must  not  only  be  a  taking,  but  also  a  carrying 

away,  in  order  to  constitute  larceny. 
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(c)  B  orders  of  A  a  set  of  artificial  teeth.  A  takes  a  model 
of  B's  mouth,  and  makes  the  teeth.  This  is  a  contract 
of  sale y  and  not  for  ivork  and  labour  and  materials ,  as 
tlie  ordei'  was  for  a  chattel  to  le  delivered, 

{a)  The  Eoman  Law  did  not  develop  the  general 
principle  of  Consideration  in  regard  to  contract.  The 
enforceability  of  an  agreement  depended  on  its  coming 
under  one  of  the  recognised  heads  of  contractual  obligation 
[causse  civiles).  Any  other  agreement  was  termed  a  pactum 
and  was  not  as  a  rule  actionable,  whether  there  was 
valuable  consideration  in  the  English  sense  or  not.  In  later 
Eoman  Law  certain  pacts  were  made  actionable  {pacta 
vestita),  although  not  necessarily  involving  valuable  con- 
sideration on  the  part  of  the  promisee,  e.g.  the  pactum  de 
constituta  pecunia  and  the  pactum  donationis. 

(p)  Asportation  was  not  essential  to  theft  in  Eoman  Law. 
It  was  sufficient  if  there  was  a  fraudulent  dealing  (con- 
trectatio)  with  the  thing  or  the  use  or  possession  thereof  in 
any  way  with  the  object  of  gain  (lucri  faciendi  gratia). 

(c)  The  Eoman  Law  was  the  same  if  the  materials  were 
supplied  by  the  workman;  it  would  be  locatio  conductio 
operis  if  the  materials  were  supplied  by  B  (J.  III.  24.  4). 

385.  (1)  ^  gives  to  his  son  7'itius  the  me  of  his  farmhouse 
for  life. 

(2)  A  lends  to  Gaius  a  horse  without  remuneration. 

(3)  A  lends  an  ox  to  Sempronius  on  condition  that  Sempronius 
lends  his  ox  to  A. 

(4)  ^  lends  a  horse  to  Mseviusfor  one  aureus  a  week. 

(5)  A  lets  a  farm  to  Maeviusfor  ten  aurei  a  ijear. 

(G)  A  permits  Quintus  to  occupy  a  house  ivithout  payment 
daring  A's  good  pleasure. 

State  with  reference  to  each  of  these  transactions  the  nature 
of  the  right  or  rights  that  arise. 

1.  Titius  has  the  usus  of  the  farmhouse.  He  can  dwell 
in  the  house  with  his  family  and,  probably,  can  receive 
guests.      He  has   no  power   of   alienation,  and  cannot    in 
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any  way  alter  the  character  of  the  house.  2.  Gommo- 
datuni.  3.  Innominate  contract.  Having  received  the  loan 
of  A's  ox,  Sempronius  is  bound  to  lend  his  ox  to  A. 
4.  Locatio  co7iductio  rei.  5.  Locatio  conductio  rei.  6.  Precarium. 
Quintus  can  use  the  house  until  requested  by  A  to  give  up 
possession. 

386.  A.D.  300.    A  client,  Aulus,  consults  you  on  the  follow- 
ing matters.     Give  him  a  general  account  of  his  legal  position  in 
each  case : — 
{a)  He  and  Balhus  have  just  become  co-sureties  {fideiussores)for 
Gaius  with  regard  to  a  debt  due  from  Gains  to  Davus. 
{h)  He  has  discovered  that  a  slave,  Eutychus,  recently  pur- 
chased by  him  from  Gaius,  is  the  author  of  certain 
scurrilous    lampoons    on    Mwvias  and    the    wife  of 
Maevius,  tvhich  ivere published  about  a  year  previously . 
He  thinks  Gaius  can  be  shown  to  have  known  of  this 
at  the  time  of  the  sale ;  there  teas  no  express  warranty 
given  with  the  slave.     Msevius  is  now  dead,  having 
appointed  as  heir  Davus,  the  father  of  his  (Msevius') 
tvife. 
(c)  He  (Aldus)  recently  incurred  much  expense  in  damming 
a  river  which  would  otherwise  have  overflowed  on  to 
the  land  of  Gaius,  to  its  great  damage.     Gaius  was 
absent  at  the  time.     He  has  now  returned,  and  laughs 
at  Aulus'  claim  to  be  recouped  his  expenses. 

(a)  If  Davus  sues  him  he  can  claim  the  beneficium  divi- 
sio7iis,  requiring  Davus  to  divide  his  claim  between  him  and 
Balbus,  provided  the  latter  is  solvent.  If  he  pays  the  debt, 
he  is  entitled  to  have  all  securities  and  rights  of  action  in 
respect  of  the  debt  transferred  to  him  {beneficium  cedendarum 
actionum). 

(b)  He  can  recover  any  damage  he  incurs  through  non- 
disclosure on  the  sale  in  an  action  ex  empto  (D.  19.  1.  4.  pr.). 
He  can  also  apply  to  have  the  sale  rescinded  on  the  ground 
of  fraud.  If  the  sale  is  not  rescinded,  he  is  liable  to  noxal 
actions  iniuriarum  at  the  suit  of  both  the  wife  of  Maevius 
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and  Davus  (as  paterfamilias  of  the  wife),  unless  a  full  year 
(annus  ntilis)hsis  elapsed  since  their  rights  of  action  accrued. 
Mffivius  having  died,  his  right  of  action  lapses  and  does  not 
pass  to  his  heir,  the  action  being  penal. 

(c)  He  can  recover  the  expense  he  has  incurred  by  bring- 
ing an  actio  negotionim  gestorum  against  Gaius. 

387.  Advise  A  in  the  folio iviufj  circumstances : — 

(1)  He  is  a  farmer  wishing  to  raise  money  on  his  imple- 

ments [tvhich  he  wishes  to  continue  using)  and  on 
his  crops  {ivhich  are  not  yet  mature). 

(2)  He  is  a  surety  {fideiussor),  and  the  creditor  is  suing 

him,  although  the  principal  debtor  is  solvent. 

(3)  He  has  been  blinded  in  one  eye  through  the  negligence 

of  a  friend's  wife. 

(4)  He  has  been  the  victim  of  a  burglary.     He  recognised 

the  burglar  as  the  slave  of  a  friend,  and  saw  him 
steal  valuable  jewellery ;  but,  being  afraid,  he  pre- 
tended to  be  asleep  and  let  the  slave  make  off  with 
the  plunder. 

(1)  A  could,  by  informal  agreement,  constitute  a  hypothec 
over  his  implements  and  crops  as  a  security.  The  implied 
hypothec  of  the  landlord  would,  however,  be  entitled  to 
priority. 

(2)  He  could  require  the  creditor  to  divide  his  claim 
among  the  solvent  co-sureties  (if  any)  and  himself  (bene- 
ficium  divisionis).  In  the  time  of  Justinian,  he  could 
require  the  creditor  to  sue  the  principal  debtor  first  (bene- 
ficium  ordinis).  If  he  paid,  he  could  require  the  creditor 
to  hand  over  all  securities  and  transfer  his  rights  of  action 
against  the  principal  debtor  and  the  other  sureties  (beneficium 
cedendarum  actionum). 

(3)  He  could  bring  a  utilis  actio  based  on  the  lex  AquUia 
against  the  friend's  wife  (D.  9.  2.  13.  pr.).  The  husband 
would  not  be  liable  (unless  the  wife  were  in  his  man  us, 
which  had  disappeared  in  later  Koman  Law). 

(4)  He   could   bring   a    noxal   action  furti  nee   manifesti 
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against  the  friend  (see  D.  47.  2.  7),  but  the  latter  could 
escape  liability  by  surrendering  the  slave.  It  was  not  a  case 
of  furtum  manifestum  unless  the  thief  was  seized,  or  some 
attempt  made  to  seize  the  thief,  at  the  time  of  the  theft. 

388.  Explain  the  following  passages  from  Justinian's  Insti- 
tides :  (a)  "  Children,  whether  natural  or  adoptive,  are  only 
very  rarely  able  to  compel  their  parent  to  release  them  from  his 
pow&r!'  (b)  "  A  legacy  may  be  given  not  only  of  things  belong- 
ing to  the  testator  or  heir,  but  also  of  things  belonging  to  a  third 
person''  (c)  " A  stipulation  has  been  invented,  commonly  called 
Aqmlian,  by  which  an  obligation  of  any  kind  whatsoever  can 
be  clothed  in  stipulation  form,  and  then  extinguished  by  acceptila- 
tion."  (d)  "  Theft  is  not  confined  to  carrying  aivay  the  property 
of  another  with  intent  of  appropriation." 

(a)  The  only  cases  in  which  a  child  could  compel  the 
father  to  emancipate  him  or  her  were  (1)  in  the  case  of  the 
prostitution  of  a  daughter,  or  the  abandonment  of  a  child 
by  the  parent,  or  (2)  when  an  adrogated  impubes  could  show, 
when  he  had  attained  puberty,  that  the  adrogation  was 
unfavourable  to  him :  he  could  then  demand  a  return  of 
his  property  and  his  emancipation  (see  33). 

(b)  In  the  case  of  a  legacy  of  a  thing  belonging  to  a 
third  person  it  was  obligatory  on  the  heir  to  buy  the  thing 
bequeathed  and  to  hand  it  over  to  the  legatee,  or,  if  it  could 
not  be  bought,  to  pay  its  value.  But  there  was  no  such 
obligation  on  the  heir  if  the  thing  were  not  capable  of  being 
bought,  i.e.  something  extra  nostrum  patrimonium,  and  he 
was  not  bound  to  pay  its  value.  The  rule  only  applied  when 
the  testator  knew  that  the  property  belonged  to  some  one 
else,  and  the  onus  of  proving  this  lay  upon  the  legatee 
(J.  II.  20.  4). 

(c)  (See  250.) 

{d)  Theft  included  more  than  this :  it  included  any 
dealing  with  the  property  of  another  against  his  wishes. 
It  is  defined  as  being  the  fraudulent  deahng  with  a 
thing  itself,   or  with   its   use,  or  with  its  possession,  with 
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the  object  of  gain  (lucri  faciendi  gratia).  The  borrower 
who  applies  a  thing  to  a  purpose  other  than  that  for 
which  it  is  lent,  knowing  that  he  is  acting  contrary  to 
the  wishes  of  the  lender,  is  guilty  of  the  theft  of  the  use : 
so  are  the  depositee  and  creditor  who  use  the  thing  deposited 
or  pledged.  The  debtor  who  fraudulently  takes  away  the 
property  he  has  pledged  with  his  creditor  is  guilty  of  a  theft 
of  the  possession  of  the  thing. 

389.  The  follow mg  are  passages  from  text-hoohs  on  English 
Law,  ■  Consider  whether  they  ivoidd  he  at  all  true  of  Boman 
Laiv  as  it  stood  in  the  time  of  Justinian :  {a)  "  The  laiv  may 
he  thus  stated:  once  a  hastard  always  a  bastard."  (b)  "J. 
7nan  may  devise  tlie  whole  of  his  chattels  .  .  .  freely "  {i.e. 
withoid  considering  the  claims  of  his  children^,  (c)  "  A 
person  entitled  to  the  possession  of  lands  does  no  strong  to  the 
person  ivrongfully  in  possession  hy  entering  upon  him;  and  it 
is  said  that  hy  the  old  Common  Laii\  he  might  have  entered 
hy  force.  But  forcible  entry  is  now  an  offence  under  the  statute 
of  5  Rich.  II.  .  ,  .  the  offence  is  equcdly  committed  whether  the 
person  ivho  enters  hy  force  is  entitled  to  possession  or  not," 

(a)  This  would  not  be  a  correct  statement  of  Eoman  Law 
in  the  time  of  Justinian.  A  child  born  of  parents  who  were 
not  legally  married  could  be  made  legitimate,  either  by 
oblation  to  the  curia,  or  by  the  subsequent  legal  marriage  of 
the  parents  (legitimatio  per  subsequens  matrimonium),  or 
by  imperial  rescript,  which  last  was  introduced  by  Justinian 
to  meet  the  case  where  one  of  the  parents  was  dead,  so  that 
subsequent  marriage  was  impossible  (see  30). 

{li)  This  statement  would  not  be  true  of  Eoman  Law. 
The  testator  was  bound,  in  the  time  of  Justinian,  to  institute 
or  expressly  to  disinherit  all  his  descendants  through  males, 
whether  ahve  or  en  ventre  sa  mere ;  otherwise  the  will  could 
be  set  aside.  Besides  this,  the  testator  was  bound  to  make 
provision  for  his  children  equal  to  a  fourth  part  (portio 
legitima)  of  what  they  would  have  taken  on  intestacy.  If 
he  failed  to  do  this,  the  will  might  be  attacked  by  an  actio 
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de  inofficioso,  if  nothing  were  left  to  the  children ;  or,  if 
something  were  left,  the  actio  in  supplementum  legitimse 

might  be  brought  to  claim  the  difference  between  what  was 
actually  left  by  the  will  and  the  portio  hfjitima.  Justinian 
allowed  these  actions  to  be  brought  by  children  or  grand- 
children who  had  been  unjustly  passed  over  in  the  will 
of  their  mother  or  maternal  grandfather ;  and,  when  the 
testator  had  no  children,  by  parents ;  also  brothers  and 
sisters  (consanguineous  or  uterine)  of  the  testator  where 
tiirpes  personse  had  been  preferred  to  them. 

(c)  The  provisions  of  Eoman  Law  on  the  subject  were  more 
stringent.  By  a  constitution  of  the  Emperors  Valentinian, 
Theodosius,  and  iVrcadius,  forcible  entry  was  forbidden  under 
the  penalties  that,  if  the  property  really  belonged  to  the 
person  who  entered  by  force,  he  should  forfeit  it,  and  if  he 
were  not  the  owner,  he  must  make  restoration,  and  also  pay 
its  value.  Prior  to  this,  the  Praetor  had  compelled  the  restora- 
tion of  the  land  taken  by  violence  by  the  Interdict  called  nnde 
vi.  The  lex  lulia  de  vi,  passed  about  the  time  of  JuHus 
Caesar  or  Augustus,  punished  the  offender  with  deportation 
if  he  used  armed  force,  or  with  the  confiscation  of  a  third 
of  his  property  if  he  entered  forcibly  but  without  arms. 

390.  Advise  X  in  the  following  cases,  assuming  him  to  be 
a  Roman  citizen  living  in  the  time  of  Gains :  (a)  X  and  Y 
agreed  to  exchange  horses.  X  is  willing  to  perform  his  part 
of  the  bargain,  hut  Y  refuses  to  perform  his.  {b)  X  and  Y 
agreed  to  exchange  horses.  X  delivered  his  horse  to  Y,  and  the 
horse  died  shortly  afterwards.  Y  now  declines  to  deliver  his 
horse  to  X.  {c)  M  borroived  a  horse  from  N  and  died.  The 
horse  was  found  in  M's  stables  by  P,  who  was  M's  heir.  Six 
months  afterwards  P,  bond  fide  thinJcing  the  horse  had  belonged 
to  if,  sold  it  to  X.  After  X  had  possessed  the  horse  for  nine 
months,  N  claimed  it.  {d)  A  valuable  slave  belonging  to  X  has 
been  killed  through  the  negligence  of  Z.  It  has  just  been  dis- 
covered that  F,  who  died  a  few  weeks  ago,  had  instituted  the 
slave  in  question  as  his  heir. 
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{a)  X  cannot  compel  Y  to  perform  his  part  of  the  bargain 
unless  and  until  he,  X,  has  actually  delivered  his  horse  to 
Y,  because  the  contract  of  exchange  (permutatio)  is  not 
binding  until  one  of  the  parties  has  performed  his  part  of 
the  agreement. 

(&)  X,  having  performed  his  part  of  the  agreement,  is 
entitled  to  have  it  performed  by  Y,  and  can  sue  him  for 
the  horse  to  be  exchanged  or  for  damages  (actio  in  factum 
praescriptis  verbis). 

(/•)  X  obtained  the  horse  botid  fide  and  ex  iiista  causa, 
and  the  acquisition  was  not  tainted  in  any  way.  The  only 
question  is,  therefore,  whether  he  is  entitled  to  count  the 
six  months'  possession  by  P.  It  is  generally  admitted  that 
he  was  entitled  to  do  so  in  the  time  of  Gaius,  as  he  certainly 
was  in  the  time  of  Justinian.  That  being  so,  X  has  become 
quiritary  owner  by  usucapio,  and  can  successfully  resist 
N's  claim. 

(d)  X  is  entitled  to  sue  Z  under  the  lex  Aquilia  for  the 
highest  value  of  the  slave  during  the  preceding  year.  In 
assessing  this  value  the  judge  will  have  to  take  into  account 
not  only  the  value  of  the  slave,  but  also  the  value  of  the 
inheritance  which  X  has  lost  through  the  slave  being 
unable  to  accept. 

391.  Ifi  Maij,  1902,  a  case  from  Natal  came  before  the 
Judkial  Committee  of  tite  Privij  Council  \_l)ou(jtaH  v.  Sanders 
&  Co.i  L.  jR.,  [1902]  A.  6'.],  in  ivhich  the  plaintiff  alleged  that, 
though  he  was  barred  by  lapse  of  time  from  bringing  the  actio 
redhibitoria  and  the  actio  quanti  minoris,  yet  he  could  bring  the 
actio  doli.  State  {!)  what  you  know  of  the  actio  doli,  and  (2) 
ivhat  lapse  of  time  barred  each  of  the  other  two  actions  / 

(1)  The  actio  doli,  introduced  by  Aquilius  Callus 
(Praetor  h.c.  66),  lay  against  any  one,  who  by  his  fraud  had 
induced  the  plaintift  to  alter  his  legal  position  and  thereby 
incur  loss,  for  indemnification  for  the  loss  sustained  or  for 
rescission  of  the  transaction  or  both.     It  was  a  subsidiary 
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action  and  could  only  be  brought  if  no  other  remedy  was 
applicable. 

(2)  The  actio  redhibitoria  was  barred  after  six  months ; 
the  actio  quanti  minoris  after  one  year. 

392.  Semprofiius  sells  to  Titius  a  slave  and  a  horse.  After 
being  delivered  to  Titius,  hut  before  Titius  has  paid  for  him,  the 
slave  runs  aivay  and  comes  into  the  possession  of  Msevius.  The 
horse  is  stolen  from  Sempronius'  stable  before  deliver?/  to  Titius. 
What  steps  may  either  Sempronius  or  'Titius  take  for  recovery  of 
each  of  these  objects ;  and,  if  they  cannot  be  recovered,  who  bears 
the  loss  ? 

The  property  in  the  thing  sold  did  not  pass  in  Eoman 
Law  until  the  price  was  paid,  unless  credit  was  given  or 
security  accepted.  If  credit  has  been  given,  Titius  can 
bring  a  vindicatio  to  recover  the  slave  from  Maevius. 
Otherwise,  Sempronius  is  the  person  to  sue;  and,  on 
payment  of  the  price,  must  assign  his  right  of  action  to 
Titius.  The  horse  being  still  undelivered,  the  property  is 
in  Sempronius.  He  can  bring  the  actio  furti^  the  actio 
ad  exhibendum,  a  vindicatio,  or  a  condictio  furtiva.  On  pay- 
ment of  the  price  he  must  assign  his  right  of  action  to 
Titius. 

The  risk  passes  to  Titius  as  soon  as  the  agreement  is 
made.  Hence,  the  loss,  in  case  the  articles  cannot  be 
recovered,  falls  on  him,  unless  Sempronius,  in  the  case  of 
the  horse,  had  not  taken  proper  care ;  in  which  case  the  loss 
would  fall  on  Sempronius. 

393,  Msevius  drives  off  by  force  the  cattle  of  Sempronius, 
which  he  claims  as  his  own,  and  strikes  and  abuses  the  bailiff 
of  Sempronius,  ivho  tries  to  protect  them.  Meantime  Stichus, 
Msevius  slave,  steals  a  bag  of  corn  belonging  to  Sempronius. 
To  what  amount  of  redress  is  Sempronius  entitled  in  respect 
of  these  ivrongs  ? 

Sempronius  can  recover  his  cattle  from  Maevius  and  also 
their  value,  because  of  the  forcible  taking,  although  under 
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a  claim  of  right  (see  J.  lY.  2.  1).  He  can  claim  under  the 
Lex  Aiiullia  for  any  damage  to  his  hailiff  and  also  in  respect 
of  iniuria,  if  Maevius  intended  an  insult  to  himself.  He 
can  also  bring  the  noxal  actio  furti  in  respect  of  the  theft 
by  Maevius'  slave,  but  the  latter,  in  this  case,  can  escape 
liabihty  by  surrendering  the  slave. 

394.  Advise  A  in  the  following  circumstances : — 

(1)  A  agreed  to  lend  B  a  sestertius,  hut  hy  inistake  handed 
to  him  in  the  dark  an  aureus,  a  gold  coin  luorth  about  a 
hundred  times  as  much.  B  also  did  not  discover  tJie  mistake 
at  the  time;  hut  after  discovering  it,  he  spent  the  aureus,  and 
denied  that  there  had  been  any  mistake. 

(2)  A  bought  a  saddle  from  C,  ivhich  as  a  tnatter  of  fact 
had  been  stolen  from  B.  The  next  day  B,  seeing  the  saddle, 
demanded  it  hack  from  A,  and  on  A's  refusal  to  restore  it^  seized 
it  hy  force  and  carried  it  away. 

(3)  B  cut  the  cable  hy  which  A's  ship  teas  moored,  so  that  the 
ship  drifted  out  to  sea  and  was  lost. 

(1)  This,  in  Roman  Law,  was  theft.  It  was  not  neces- 
sary that  the  taking  of  the  thing  should  be  fraudulent  (as 
in  English  Law) ;  it  was  sufficient  if  there  was  a  fraudulent 
dealing  {contrectatio)  with  the  thing,  its  use  or  possession, 
with  the  intention  of  obtaining  some  advantage  (lucri 
faciendi  gratia).  Hence,  A  could  bring  the  actio  furti  and 
a  condictio  furtiva  against  B. 

(2)  A  could  claim  restoration  of  the  saddle,  since  by 
resorting  to  force,  B  forfeits  his  property  (see  J.  IV.  2.  1). 

(3)  A  could  recover  damages  in  an  actio  in  factum  based 
on  the  Lex  Aquilia. 

395.  Consider  the  legal  position  of  the  parties  in  the  following 
cases : — 

{a)  A  pays  B  10  aurei,  erroneously  thinking  that  he  otves  B 
that  sum.     B  takes  the  money  under  the  same  mistake, 
{fj)  The  same,  except  that  Ji  knows  of  A's  mistake. 
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(c)  C,  in  the  time  of  Justinian,  rifjhtly  claims  land  of  which 
D  is  in  possession ;  and,  as  D  will  not  quit,  C  forcibly  ejects  him. 

{d)  E  (same  date)  is  staying  at  F's  inn,  and  his  horse  is 
injured  owing  to  the  negligence  of  F's  neiv  ostler.  The  ostler  has 
come  to  F  with  a  good  character. 

(a)  B  is  under  a  quasi-contractual  obligation  to  restore 
the  money.     A  can  enforce  this  by  a  condictio  indeMti. 

(b)  B  is  guilty  of  theft.  A  can  bring  the  actio  furti  for 
the  penalty ;  and  also  the  condictio  furtiva  to  recover  the 
money. 

(c)  D  can  recover  possession  of  the  land.  G  forfeits  his 
property  through  using  force  (see  J.  IV.  2.  1). 

(d)  If  the  ostler  be  a  slave,  a  noxal  action  under  the  Lex 
Aquilia  would  He  against  F.  If  the  ostler  be  a  free  servant, 
then,  as  it  is  not  a  case  of  dolus  or  furtum  (in  which  case  F 
would  be  liable  quasi  ex  delicto),  the  remedy  is  an  action  in 
factum  on  the  quasi-contractual  liability  of  an  innkeeper  to 
keep  the  guest's  property  safe  and  uninjured  (see  note  in 
Moyle  to  IV.  5.  3). 

396.  State  generally  the  doctrines  of  Roman  Law — 
{a)   When  the  party  instituted  heir  v:as  a  slave  {either  of  the 
testator  or  a  third  party) ; 

(b)  When  one  of  the  parties  to  a  contract  was  a  slave ; 

(c)  When  one  of  the  parties  concerned  in  a  delict  was  a  slave. 

(a)  When  the  party  instituted  heir  was  a  slave  of  the 
testator,  he  acquired  his  hberty  and  could  not  refuse  the 
inheritance  even  though  it  was  insolvent.  He  was  allowed, 
however,  to  claim  the  beneficium  separationis,  i.e.  the 
privilege  of  keeping  apart  from  the  inheritance  and  retaining 
anything  he  acquired  by  his  own  exertions  after  the  death 
of  the  testator. 

When  the  party  instituted  was  the  slave  of  a  third  party, 
he  could  only  accept  the  inheritance  under  the  direction  of 
his  master,  and  if  he  entered  on  the  inheritance  he  acquired 
it  for  his  master. 
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(b)  "When  one  of  the  parties  to  a  contract  was  a  slave,  the 
general  rule  of  the  ius  civile  was  that  the  master  could  take 
the  benefit  of  the  contract  but  mcurred  no  liability  under  it. 
But  certain  actions  were  introduced  by  the  Praetor  by  which, 
according  to  circumstances,  the  master  might  be  made  liable 
to  the  full  extent  or  to  the  extent  of  the  peculium  and  any 
profit  derived.     (See  311.) 

{c)  When  a  slave  was  concerned  in  a  delict  a  noxal  action 
lay  against  the  master.  The  latter  could  escape  liability  by 
suiTendering  the  slave. 

397.  Seius  is  driving  one  day  in  Rome  with  reins  wJiich  his 
coachman  has  often  told  him  are  not  strong  enough  to  hold 
his  horses.  The  horses  are  frightened  by  the  falling  masonry 
of  a  house  which  Titius  is  taking  doivn,  though  he  has  been 
ordered  by  the  ^dile  to  discontinue  worTc  during  the  daytime ; 
they  break  the  reins,  bolt,  and  run  over  and  kill  a  slave  ivho 
is  a  member  of  a  troupe  of  dancers  belonging  to  3Isevius.  Explain 
the  legal  principles  involved  in  this  case,  and  consider  ivhat 
remedy  3fsevius  has,  and  against  ichom,  and  what  would  be  the 
measure  of  damages. 

Maevius  is  entitled  to  recover  damages  for  the  loss  of  his 
slave,  against  both  Seius  and  Titius,  both  being  guilty  of 
negligence.  The  measure  of  damages  will  be  the  value  of 
the  slave  and  the  loss  incurred  through  the  depreciation  in 
the  value  of  the  troupe  of  dancers  through  his  death 
(J.  IV.  3.  10).  The  action  in  each  case  will  be  in  factum, 
as  the  injury  is  not  done  corpore  (D.  IX.  2.  II.  5).  Seius 
and  Titius  are  each  Hable  in  solidum ;  but  w^hether  the 
liability  is  cumulative  is  doubtful.  It  would  appear  from 
D.  IX.  2.  II.  2  that  the  hability  was  cumulative  in  cases 
in  which  a  direct  action  under  the  lex  Aquilia  lay,  but  pro- 
bably this  did  not  apply  to  cases  in  which  the  Praetorian 
actions  were  employed,  and  in  these  cases  it  is  probable  that 
what  was  recovered  against  one  w^ould  go  in  reduction  of 
the  damages  against  the  other.     Seius,  on  account  of  his 
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contributory  negligence,  could  not  claim  to  be  inclemnificd 
by  Titius. 

398.  Advise  in  the  following  cases : — 

(a)  Your  client  has  complained  to  Aulus^  a  neighbour,  con- 
cerning the  insecure  state  of  one  of  Aulus'  lull  dings ;  your 
client  is  cqjprehensive  that  if  the  huilding  falls  it  ivill  injure 
valuable  p)roperty  of  his.  Aulus  declines  any  consideration  of 
the  matter. 

(b)  Your  client  is  going  to  lend  money  at  interest  to  Balbus 
(who  is  sui  iuris,  and  (f  full  ct/je) ;  he  wants  to  know  how  to 
bind  Balbus  to  pay  the  interest,  whether  there  is  any  limit  to 
the  amount  of  interest  that  he  can  charge,  and  how,  if  at  all,  to 
secure  that  arrears  of  interest  shall  themselves  carry  interest. 

(c)  Your  client  complains  that  a  neighbour,  Gaius,  in  thinning 
a  wood  through  whicli  the  boundary  of  their  estates  passes,  has 
(ivhether  intentioncdly  or  not  he  cannot  say)  cut  trees  really 
belonging  to  your  client  and  carried  tliem  aivay. 

(a)  He  should  summon  Aulus  to  appear  before  the  Praetor. 
The  Praetor,  on  the  probability  of  damage  ensuing  being 
proved,  would  require  Aulus  to  enter  into  a  stipulatio  under- 
taking to  be  responsible  for  such  damage  (stipulatio  damni 
infecti).  If  he  refuse  the  stipulation,  the  complainant  would 
be  put  into  possession. 

{b)  He  must  expressly  stipulate  for  the  payment  of  interest 
by  Balbus.  In  the  time  of  Justinian  the  limit  of  interest  in 
business  loans  was  8  per  cent.,  in  maritime  loans  12  per  cent., 
and  in  ordinary  loans  6  per  cent.  Previously,  the  limit  of 
interest  had  varied  from  time  to  time,  but  was  usually 
12  per  cent.  In  the  time  of  Justinian  compound  interest 
was  prohibited.  It  had  previously  been  provided  for  by  an 
agreement  that  the  interest  should  be  added  to  the  principal 
and  so  carry  interest. 

(c)  If  Gaius  knew  that  the  trees  were  not  his  property  he 
would  be  hable  for  theft.  Cutting  down  trees,  when  done 
fraudulently,  was  also  a  special  offence  under  the  XII  Tables. 
In  the  absence  of  fraudulent  intention,  i.e.  if  the  cutting  of 
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the  trees  was  merely  due  to  want  of  care  on  the  part  of 
Gaius,  he  would  be  liable  for  damnum  ininria  under  the  lex 
Aquilia. 

399.  Advise  on  the  legal  position  of  Seius  in  each  of  the 
following  cases : — 

(a)  Seius  orders  a  dozen  flasJcs  of  Falernian  wine  ivithout 
anything  being  said  either  bg  himself  or  the  shopman  as  to  the 
jmce,  and  the  tcine  is  delivered  accordinglg. 

(h)  Seius,  to  show  his  contempt  for  IHtiuSy  gives  Pamphilas, 
the  slave  of  Titius,  a  box  on  the  ear. 

(c)  Seius  borrows  a  horse  from  Titiiis  for  a  ride,  but  takes  it 
out  hunting. 

(d)  Seius  finds  a  ring  belonging  to  Titius  and  tries  to  restore 
it  to  its  owner,  but  not  finding  2'itius  at  once,  alters  his  mind, 
conceals  the  ring  and  determines  to  keep  it  for  himself. 

(e)  Seius,  in  the  time  of  Justinian,  honestly  but  erroneously 
thinking  a  house  belonged  to  him,  forcibly  enters  and  takes 
possession  of  it. 

{a)  As  no  price  is  fixed,  there  is  not  a  contract  of  sale. 
The  transaction  gives  rise  to  an  innominate  contract  [do  ut 
des),  which  can  be  enforced  against  Seius  by  an  actio  in 
factum  praescriptis  verbis.  Alternatively,  the  shopkeeper 
may  claim  the  restoration  of  the  wine  or  its  value  by  bringing 
a  condictio  causa  data  causa  non  secuta. 

{b)  Titius  may  bring  the  actio  iniuriarum  on  account  of 
the  insult  to  himself. 

(c)  Seius  is  liable  for  furtum  if  he  made  use  of  the  horse 
fraudulently.  Otherwise,  he  is  only  liable  to  an  actio  com- 
modati  for  any  damage  done  to  the  horse. 

(d)  Seius  may  be  sued  for  a  penalty  of  double  the  value 
{actio  furti  nee  manifesti) ;  and  a  condictio  furtiva  will  also 
lie  against  him  for  restoration  of  the  ring.  An  actio  ad 
exhibendum  can  also  be  brought  to  obtain  production  of 
the  ring. 

(e)  Seius  must  restore  possession  to  the  person  he  has 
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dispossessed,  and  also  is  liable  to  a  penalty  equivalent  to  the 
value  of  the  house  (see  J.  IV.  2.  1). 

400.  Sempronius,  who  is  sailing  from  Rome  to  Alexandria y 
desires  to  transfer  to  Titius  a  debt  of  200  aurei  ivhich  Seius 
owes  him.  By  what  different  means  may  he  accomplish  this 
object  ? 

In  the  earlier  law  this  could  only  be  effected  by  novatio, 
the  substitution  of  Titius  as  creditor  in  place  of  Sempronius ; 
Titius  stipulating  for  payment  of  the  debt  from  Seius,  and 
Sempronius  at  the  same  time  releasing  Seius  by  acceptilatio  ; 
or  by  means  of  a  fresh  contract  litteris  (nomina  transcrip- 
ticia),  Titius  entering  Seius  as  his  debtor  in  his  codex  and 
Sempronius  entering  up  satisfaction  of  the  debt  in  his  codex. 
In  later  Eoman  Law  Sempronius  could  appoint  Titius  his 
agent  or  procurator  (in  rem  suam).  Titius  would  then  be 
entitled  to  accept  payment  and  give  a  discharge  to  Seius, 
or,  in  default  of  payment,  to  sue  him  in  Sempronius'  name, 
the  condemnation  being  in  his  own  (Titius')  name  (G.  IV. 
86  and  87). 

401.  Explain  the  nature  of  the  legcd  relations  arising  in 
the  following  circumstances  : — 

(1)  Titius  pays  a  sum  of  money  into  his  account  at  his 
banker's. 

(2)  Lucius  and  Sempronius  are  joint  legatees  of  a  farm. 
Lucius  has  gathered  the  crops  for  the  year^  but  refuses  any 
share  to  Semjjronius. 

(3)  Seius  is  in  negotiation  with  Gaius  for  the  purchase  of  a 
horse.  Gaius  sends  a  horse  to  Seius  for  trial  for  a  week,  the 
price  being  five  aurei. 

(4)  Paulus  at  the  request  of  Titius  lends  fifty  aurei  to 
Lucius. 

(1)  This  is  a  contract  known  as  depositum  irregulare, 
a  species  of  loan.  The  banker  is  not  bound  to  restore  the 
specific  coins,  but  only  to  pay  Titius  an  equal  sum  on 
demand. 
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(2)  Lucius  and  Sempronius  are  co-owners.  Lucius  can 
enforce  division  by  an  action  communi  dividundo. 

(3)  This  is  a  sale  subject  to  a  suspensive  condition. 
There  is  no  contract  until  Seius  expresses  his  approval  of 
and  agrees  to  take  the  horse ;  but  he  is  liable  for  any 
injury  or  for  the  loss  of  the  horse,  if  due  to  his  neghgence. 

(4)  This  is  an  instance  of  mandatum  qualificatum. 
Titius  becomes  a  surety  for  the  repayment  of  the  sum  by 
Lucius,  and  in  default  of  repayment  by  Lucius  is  liable 
in  an  actio  mandati. 

W2.  Explain  Novatio,  Intercession  Expromissio,  Acceptilatio, 
Expensilatio,  Stipiilatio  Aquiliana. 

Novatio  was  the  dissolution  of  one  obligation  by  the 
creation  of  another  differing  from  the  original  either  in  its 
form  or  in  its  parties,  e.g.  substituting  a  new  creditor  or 
debtor.  Justinian  enacted  that  novation  should  not  take 
place  unless  the  parties  so  intended.  Expromissio.  A  new 
debtor  might  with  the  creditor's  consent  be  substituted, 
even  without  the  consent  of  the  old  debtor,  just  as  a  third 
party  could  pay  the  debt  without  consulting  the  debtor.  If 
the  consent  of  the  old  debtor  were  not  obtained,  the  new 
debtor  was  called  expromissor  and  the  proceeding  expro- 
missio. If  the  old  debtor  consented,  the  new  debtor  was 
delegatus  and  the  proceeding  delegatio.  Intercessio  was 
a  general  term  indicating  any  undertaking  by  one  person 
of  the  liabiUties  of  another.  If  he  were  substituted  for  the 
principal  debtor  by  novation  he  w^as  called  an  expromissor. 
If  he  were  added  as  surety  to  the  principal  debtor,  he  was 
called  an  adproinissor.  Intercessio  included  both  these  pro- 
ceedings. Expensilatio  was  an  entry  in  the  ledger  {codex) 
of  a  creditor  of  a  sum  of  money  stated  to  be  advanced  to 
a  debtor.  This  entry,  when  made  with  the  consent  of  the 
debtor,  constituted  a  contract  Utteris.  Stipulatio  Aqui- 
liana, see  250. 

403.  Explain  the  folloicing  terms :  lurisdictio;  Imperiuni;  Actio 
prypALulicialis  ;    Vadimonium  ;    Exceptio  Gognitoria  ;    Legitimvm 
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Indicium  ;    Cogintio  extra  ordinem  ;  Inientio ;   Prsescriptio  pro 
actore. 

lurisdictio  is  a  term  expressing  the  power  of  the  Praetor 

of  administering  the  law  in  the  ordinary  course  of  procedure. 

Imperium  expresses  the  sovereign  power  vested  in  the 
Praetor,  as  one  of  the  supreme  magistrates,  by  virtue  of  which 
he  was  enabled  to  introduce  remedies  in  cases  not  provided 
for  by  the  ius  civile  and  to  modify  the  latter  where  strict 
adherence  to  it  would  be  contrary  to  equity. 

Yadimonium. — Security  for  the  performance  of  some 
obligation.  In  later  times  the  term  is  usually  applied  to 
the  security  given  by  a  defendant,  who  has  appeared  in 
answer  to  a  summons,  for  his  appearance  in  the  later  stages 
of  the  action. 

Exceptio  Cognitoria. — An  objection  to  the  competency  of 
a  cognitor  (a  person  appointed  to  conduct  litigation  on  behalf 
of  another)  or  to  the  right  of  a  party  to  sue  by  an  agent. 

Legitimum  ludicium — opposed  to  ludicium  imperio 
continens — was  an  action  coming  within  the  Praetor's  iuris* 
dictio,  i.e.  one  in  which  the  proceedings  were  (1)  in  Rome  or 
within  a  mile  thereof,  (2)  between  parties  who  were  citizens, 
and  (3)  before  a  single  index  who  was  also  a  citizen. 

Cognitio  extra  ordinem. — Where  the  procedure  was  not 
hj  formula,  but  the  magistrate  heard  and  decided  the  case 
himself  without  reference  to  a  iudex. 

Intentio. — The  clause  of  the  formida  in  which  the 
plaintiffs  claim  w^as  set  out. 

Praescriptio  pro  actore. — A  clause  inserted  at  the  head 
of  the  formula,  limiting  the  scope  of  the  inquiry  on  behalf 
of  the  plaintiff  in  order  to  reserve  to  him  rights  which  would 
otherwise  have  been  lost  by  co?isumptio  actionis ;  e.g.  to  prevent 
claims  which  were  not  yet  enforceable  coming  into  the 
inquiry,  or  to  limit  the  ground  of  action  to  one  kind  of  title. 

404.  Explain  the  meaning*  of  the  folloiving  expressions  as  used 
in  Justinian's  legislation :  Cognitio  Extraordinariu,  Exceptio 
Dilatoria,  Ohirographum. 
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Cognitio  Extraordinaria. — During  the  period  of  Formu- 
lary procedure  the  Praetor  reser\"ed  certain  cases  for  his 
own  cognisance  and  determined  them  without  reference  to 
a  index.  In  these  cases  the  procedure  was  said  to  be  extra 
ordinem,  i.e.  outside  the  "  ordo "  or  usual  procedure.  This 
mode  of  procedure  was  gradually  extended  under  the  Empire, 
and  eventually  superseded  the  Formulary  procedure. 

Exceptio  Dilatoria  w^as  a  plea  objecting  to  the  action 
that  it  had  been  prematurely  brought,  or  to  the  competency 
of  the  cognitor  or  procurator  of  the  plaintiff,  but  not  going 
into  the  merits  of  the  claim.  In  the  classical  period,  the 
effect  of  a  dilatory  exception  was  the  same,  for  all  practical 
purposes,  as  that  of  a  peremptorij  exception  {i.e.  one  going 
to  the  merits),  for,  if  proved,  it  led  to  judgment  for  the 
defendant  which  would  be  a  bar  to  a  further  action.  In 
Justinian's  time,  it  only  involved  postponement  of  the  action 
or  liability  to  pay  costs,  or  both. 

Chirographum  ^vas  a  written  acknowledgment  of  debt, 
signed  by  the  debtor  only,  in  use  among  provincials  in  the 
time  of  Gains,  in  which  the  debtor,  without  stating  the  real 
ground  of  liabiUty,  merely  declared  the  debt  or  that  he 
would  pay  a  particular  sum.  It  constituted  a  contract 
litter  is  and  w^as  enforceable  by  a  condictio  certi. 

405.  Explain  the  following : — 

{a)  '' Condietio  causa  data  causa  non  secuta'' ;  (l))  "Actio 
in  factum  prsescrlptis  verbis  "  ;  (c)  "  Antichresis  " ;  (d)  "  Lex 
commissoria." 

(a)  This  was  originally  an  action  of  the  ius  civile  to  obtain 
restitution  of  property  from  a  person  who  had  acquired  it 
without  any  causa  recognised  by  law,  and  who  was  thereby 
unlawfully  enriching  himself  at  the  plaintiff's  expense.  It 
was  subsequently  made  applicable  to  innominate  contracts, 
to  enable  a  person  who  had  delivered  something  under  such 
a  contract  to  recover  the  thing  or  its  value  if  the  other  party 
failed  to  carry  out  the  contract. 

(h)  This  action  is  said  to  have  been  introduced  by  Labeo 
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(temp.  Augustus)  to  meet  cases  of  contract  where  it  was 
doubtful  under  what  particular  head  of  contract  the  trans- 
action would  fall,  e.g.  where  on  the  facts  it  was  doubtful 
whether  a  transaction  was  locatio  conductio  operis  or  locatio 
conductio  operarum.  The  facts  were  stated  at  the  head  of 
the  formula  (verba  prsescripta),  and  the  legal  inference  arising 
from  them  was  a  matter  for  the  judge  to  decide.  The  action 
was  in  consequence  in  ius  concepta,  and  must  be  distinguished 
from  the  Praetorian  actions  m  factum  conceptse.  To  distin- 
guish the  action  prixscriptis  verdis  from  the  latter,  it  is  often 
termed  an  actio  in  factum  civilis. 

This  action  prsescriptis  verhis  was  in  time  utilised  by  the 
classical  jurists  to  enforce  the  obligations  arising  from 
innominate  contracts,  and  so  became  the  instrument  by 
which  this  class  of  contracts  was  established. 

(c)  Antichresis  was  an  agreement  (pactum  adiectum)  sub- 
sidiary to  a  pignus  by  which  the  creditor  was  allowed  to  take 
the  fruits  and  profits  of  the  thing  pledged  by  way  of  interest 
for  the  loan. 

(d)  Lex  Commissoria. — This  was  a  condition  annexed  to 
a  pignus  by  which  the  thing  pledged  was  to  become  the 
property  of  the  creditor  in  default  of  payment  of  the  debt 
by  a  certain  day.  Such  conditions  were  declared  void  by  a 
constitution  of  Constantino. 

The  term  is  also  applied  to  the  resolutive  condition  often 
annexed  to  a  contract  of  sale  whereby  it  was  provided  that 
the  purchase-money  should  be  paid  by  a  day  fixed,  and  that 
in  default  the  sale  should  be  voidable  at  the  vendor's  option. 
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HISTORY    OF   ROMAN   LAW.— DATES. 

B.C. 

753. — Traditional  date  of  Foundation  of  Rome. 
578-535. — Sroius  TuUius. 

Institution  of  local  tribes. 
Military  organisation  of  Centuries. 
Institution  of  Census. 
510. — Expulsion  of  Kings. 
494. — First  secession  of  Plebs. 

Institution  of  Trihuni  Flehis. 
471. — Lex  Publilia  {Volneronis). 
451-448.— XII  Tables  drawn  up. 
449. — Second  secession  of  Plebs. 

Leges  Vahrise  Horatix. 
445. — Lex    Canuhia    (legalising    marriages    between     Patri- 
cians and  Plebeians). 
443. — Office  of  Censor  established. 
367. — Leges  Liciniae. 

Offices  of  Prxtor  and  Curule  ^dile  estiiblished. 
339.— Zex  Publilia  {Philonis). 
326.— Zex  Patella. 

304. — Publication  of  the   calendar    of   dies  fasti   and  nefasti 
and  of  the  forms  of  actions  by  Gnaeus  Flavins. 
320-300  (about). — Lex  Silia,  introducingt  he  condictio  certie  pecunix 
creditx. 
Lex     Calpurnia,    introducing    the    condictio    de    oiuni 
certa  re. 
300. — Lex    Ogulnia^   admitting   Plebeians   to    the   College   of 

Pontiflfs. 
287. — Last  secession  of  Plebs. 
Lex  Hortensia. 
(?)  Lex  Aquilia. 
266. — Submission  of  the  whole  of  Italy. 
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B.C. 

254  (about). —  Tiberius  Coruncajiias  (Consul  in  280  B.C.  and  sub- 
sequently first   Plebeian  Pontifex   Maximus)    com- 
mences the  practice  of  giving  legal  advice  publicly. 
242.— Appointment  of  Prsetop  Peregrinus. 
204   (about). — Sextus  jEUus  Psetus  publishes  the  Jus  ^lianum 
or     Tripertita,     containing    (i)    the     XII    Tables, 
(ii)  their    interpretation,    and    (iii)   the    forms    of 
actions. 
203. — Lex  Ciyicia  de  donis. 
200  (about). — Lex  Flsetoria. 

198. — Lex  Atiniay  prohibiting  usucapio  of  resfurtiva. 
188. — Lex  Atilia,  as  to  appointment  of  tutors  at  Rome. 
183. — Lex  Furia  testamentaria. 
173  (?). — Lex  Cicereia  (as  to  sureties). 
169. — Lex  Voconia.  H 

149. — Commencement  of  Qusestiones  Perpetuse. 
Lex  Calpurnia  de  Repetundis. 
(?)  Lex  iEbutia. 
102. — Lex  Apuhia  (as  to  sureties). 
95  (?). — Lex  Furia  de  Sponsu. 

Lex  Puhlilia  de  Sponsu. 
91-89.— Social  War. 

90. — Lex  Julia  ^    admitting  the  Latins  to  the 

89. — Lex  Plautia  Papiria      /      citizenship. 

defahis. 

^^       -r         ^        ,.       \de  iniuriis. 
81. — Leqes  Corneuai     j  , 

^  \de  sicams. 

[de  sponsoribus. 

67. — Lex  Cornelia  de  edictis. 

66. — C.  Aquilius  Gallus,  Praetor. 

63.— M.  Tullius  Cicero,  Consul. 

55. — Lex  Pompeia  de  paricidis. 

49.— Julius  Caesar  attains  supreme  power. 

Cisalpine  Gaul  receives  citizen  rights. 

Lex  Rubria. 
46  (?).— Lex  Julia  Judiciaria. 

Lex  Julii  de  vi. 
45. — Lex  Julia  municipalis. 
44. — Assassination  of  Julius  Caesar. 
43. — Death  of  Cicero . 
40.— Lex  Falcidia. 
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B.C. 

(?)— Lex  Junia  Norbana. 

31. — Lex  Julia  et  Titia,  as  to  appointment  of  tutors  in  the 

provinces. 
27. —  Caesar  Octavianus  receives  title  of  Augustus. 
Institution  of  the  Principate. 
27-14  A.I). — Principate  of  Augustus. 

Institution  of  the  Jus  Respondendi. 
Orijiin  of  the  Proculian  and  Sabinian  Schools. 
Introduction  of  Fideicommissa  and  Codicilli. 
Introduction  of  Peculium  Castrense. 
18  B.C. — Lex  Jidia  de  adulteriis. 
4  A.D.— Lex  iElia  Sentia. 

Lex  Julia  de  maritandis  ordinihus. 
6. — Lex  Julia  de  vicesima  hereditatum. 
8. — Lex  Fufia  Caninia. 
9.— Lex  Julia  et  Papia  Poppsea. 
14-37.— Tiberius. 
27  (?)• — I^^^  Junia  Vellasa. 
37-41. — Caligula  (Gains  Caesar). 
41-54. — Claudius. 

42. — S.  C.  Largianum. 
46.— S.  C.  Velleianum. 
47. — Lex  Claudia. 
52. — S.  C.  Claudianurn. 

(?)— /S.  C.  Macedordanum  {Tacitus  places  it  under  Claudius, 
Suetonius  under  Vespasian). 
64-(>8.— Nero. 

62. — S.  C.  Neronianum. 
S.  C.  Trebellianura. 
69-79.— Vespasian. 

70.— S.  C.  Pegasianum. 
79-81.— Titus. 
81-96.— Domitian. 
96-98.— Nerva. 

Lex  Nerufe  agraria  (the  latest  known  lex). 
98-117.— Trajan. 
117-138.— Hadrian. 

Edictum  Perpetuum  of  Salvius  Julianus. 
Rescript  regarding  the  Responsa. 
Introduction  of  Beneficium  Divisionis. 
S.  C.  luveutianum. 
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A.l). 

138-161.— Antoninus  Pius. 

First  Book  and  part  of  Second  Book  of  the  Institutes 
of  Gaius  written  during  this  reign. 
158. — S.  C.  Tertullianum. 
161-169.— Marcus   Aurelius   Antoninus    and   Lucius  Verus 

(Divi  Fr aires). 
169-180.— Marcus  Aurelius,  sole  Emperor. 

178. — S.  C.  Orphitianum. 
180-193.— Commodus. 
193-211. — Septimius  Severus. 
211-217.— Caracalla. 

Citizenship    granted    to    all    free    subjects    of     the 
Empire, 
222-235. — Alexander  Severus. 
238-244.— Gordian  (II.). 
285-286. — Diocletian,  sole  Emperor. 
286-305. — Diocletian  and  Maximian,  joint  Emperors. 

Division  of  the  Empire  between  two  Auyusti. 
305-306. — Constantius  I.  and  Galerius. 

306. — Constantius  I.,  Galerius  and  Constantine. 
306  (about). —  Codex  Oregorianus. 

307-311.— Galerius,  Constantine  and  Licinius. 
311-323. — Constantine  and  Licinius. 
323-337. — Constantine,  sole  Emperor. 
350  (about) — Codex  Hermogenianus. 

364. — Valentinian  II.  and  Valens,  joint  Emperors. 
408-450.— Theodosius  I.,  Emperor  of  East.       \ 
425-455. — Valentinian  III.,  Emperor  of  West./ 
426.— Law  of  Citations. 
439.— Theodosian  Code. 
457-474.— Leo  (II.),  Emperor  of  East. 

476. — Fall  of  Western  Empire. 
474-491. — Zeno,  Emperor  of  East. 

Lex  Zenoniana  as  to  Emphyteusis. 
491-518. — Anastasius  I. 

Lex  Anastasiana  (succession,  on  intestacy,  of  emanci- 
pated brothers  and  sisters). 
Lex  Anastasiana  (assignee  of  debt  not  to  recover  from 
debtor  more  than  he  gave  for  the  debt  and  lawful 
interest). 
500  (about). — Lex  Romana  Burgundiorum. 
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A.D. 

506  (about). — Lex  Romana  Visigothorum  or  Breviarium  Alarici. 
511  (about). — Edictum  Tlieodorici. 

(Lex  Romana  Ostrogothorum). 
518-527. — Justin. 
527-565.— Justinian. 

528. — Commission  of  ten  persons  appointed  to  draw  up  a 
Code  of  Imperial  Constitutions. 

(Const.  Hxc  qu<e  necessario.) 
529. — Code  published.     (Const.  Summa.) 
530. — Commission   issued    to    Tribonian    to    compile    the 
Digest.     (Const.  Deo  auctore.) 
531-533.  — Quinquaginta  Decisiones. 

533. — Digest  and  Institutes  published  and  confirmed. 

(Const.  Tanfa.) 
534. — Revised  Code  published  and  contirmed. 

(Const.  Cordi.) 
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A.— LEGES. 

^butia  {circa  B.C.  149-126)  :  authorised  the  use  of  the  formula 
in  actions  between  Roman  citizens.     (See  282,  288.) 

JEliSi  Sentia  (a.d.  4):  enacted  (1)  that  no  manumission  should 
have  complete  legal  effect,  i.e.  should  confer  citizenship,  unless 
(«)  the  slave  were  thirty  years  of  age  and  the  master  twenty  ;  or, 
if  under  that  age,  (6)  the  enfranchisement  took  place  vindictu, 
after  approval  by  the  Council  having  the  supervision  of  manumis- 
sions :  (2)  that  slaves  manumitted  after  suffering  an  infamous 
punishment  should  not  become  citizens  but  should  be  ranked  as 
dediticii :  (3)  that  manumissions  in  fraud  of  creditors  should  be 
void.     (See  16-18,  48.) 

Anastasiana  (about  a.d.  498) :  enacted  (1)  that  the  assignee  of 
an  obligation  should  not  recover  more  from  the  debtor  than  he 
had  liimself  paid  for  the  assignment  together  with  interest  at  the 
ordinary  rate  (see  246)  ;  (2)  that  emancipated  {capite  minuti) 
brothers  and  sisters  should  be  admitted  to  agnatic  succession  on 
intestacy  (J.  III.  5.  1).     (See  165.) 

Apuleia  (b.c.  102  (?)) :  gave  to  a  sponsor  or  fidepromissor  who  paid 
the  whole  debt  the  actio  pro  socio  to  recover  from  his  co-sureties 
what  he  had  paid  in  excess  of  his  share.     (See  193.) 

Aquilia  (for  date,  see  266)  :  enacted  (1)  that  any  one  wilfully 
or  negligently  killing  a  slave  or  any  quadruped  coming  under  the 
descrij)tion  of  cattle  (pecus)  should  be  liable  to  the  owner  for  the 
highest  value  of  such  slave  or  quadruped  within  the  preceding 
year  (1st  section)  ;  (2)  that  for  any  other  injury  to  property  the 
wrong-doer  should  be  liable  to  damages  calculated  with  reference 
to  the  highest  value  of  the  thing  injured  during  the  thirty  days 
immediately  preceding  (3rd  section).  The  second  section  provided 
that  an  adstipulator  wrongfully  releasing  the  debtor  should  be  liable 
to  damages:  this  section"  was  obsolete  in  the  time  of  Justinian. 
(See  266-272,  279,  390,  393-398.) 

Atilia  (before  b.c.  188) :  conferred  on  the  urban  Pr?etor,  acting 
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ill  coiijuuctiou  with  a  majority  of  the  tribunes  of  the  plebs,  the 
power  of  appointing  tutors,  in  the  city  of  Rome,  in  default  of 
testamentary  or  statutory  tutors.     (See  52,  56.) 

Atinia  (second  century  b.c.)  :  provided  that  usucapio  should  not 
be  applicable  to  things  stolen.     (See  94.) 

Calpurnia  (date  uncertain,  perhaps  before  b.c.  300)  :  extended 
the  Ityis  actio  per  condictionem  to  cases  in  which  the  defendant  was 
under  an  obligation  to  deliver  things  other  than  money  {condictio 
certas  rei).     {Cf.  Lex  Silia.) 

Canulela  (b.c.  445)  :  permitted  marriage  between  patricians  and 
plebeians. 

Cicereia  (date  unknown).  A  creditor,  on  taking  security  by 
sponsio  or  Jidepromissio,  must  state  openly  (1)  the  amount  of  the 
debt  guaranteed,  and  (2)  the  number  of  the  proposed  sureties. 
Otherwise  the  sureties  could,  within  thirty  days,  procure  their 
release.     (See  193.) 

Cineia  de  donis  (b.c.  203)  :  avoided  gifts,  except  where  donee 
was  related  to  donor  by  cognation  or  affinity,  or  as  patron,  or  was 
under  the  tutelage  of  the  donor,  (1)  if  they  exceeded  a  certain 
maximum,  the  amount  of  which  is  not  known  ;  or  (2)  if  there 
had  not  been  a  complete  transfer  of  ownership  and  possession. 
(See  107.) 

Claudia  (a.d.  47)  :  abolished  the  agnatic  tutelage  of  women. 
(See  58.) 

Cornelia  de  edietis  (b.c.  67) :  forbade  the  Praitors  to  vary  or 
depart  from  the  rules  laid  down  in  their  perpetual  edicts.  (See  7, 
348.) 

Cornelia  de  falsis  (b.c.  81) :  imposed  criminal  penalties  on 
persons  forging  wills  or  other  instruments.  Amongst  other  pro- 
visions, it  was  made  punishable  to  forge  the  will  of  a  person  who 
died  in  captivity  ;  and  by  the  construction  put  on  this  provision 
(Jictio  legis  Cornelix),  wills  of  such  persons  (which  were  previously 
void)  were  treated  as  valid,  the  inference  being  that  it  could  not 
have  been  intended  to  punish  the  forgery  of  a  void  instrument. 
(See  137.) 

Cornelia  de  iniuriis  (b.c.  81)  :  provided  for  the  punishment  of 
persons  guilty  of  assault  or  forcible  entry.  A  civil  action,  based 
on  the  statute,  was  also  introduced,  having  the  advantage  over  the 
ordinary  action  de  iniuria  in  not  being  limited  to  one  year.  (See 
J.  IV.  4.  8.) 

Cornelia  de  sponsu  (b.c.  81  ?)  :  No  one  to  be  allowed  to  bind 
hiiiisolf  as  surety  <jn  behalf  of  the  same  debtor  to  the  same  creditor 
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ill  tlie  same  year,  in  respect  of  money  lent,  to  a  greater  amount 
than  20,000  sesterces.     (See  198.) 

Cornelia  de  Sieariis  (b.c.  81)  :  punished  wilful  homicide  and 
poisoning  with  aq^ux  et  ifjnis  interdict  to.     (See  15.) 

XII  Tabularum  (b.c.  450-449).     See  Appendix  in  Muirhead. 

Faleidia  (b.c.  40)  :  provided  that  one-fourth  of  the  nett  value 
of  the  inheritance  must  be  left  to  the  heir  ;  where  there  were  two 
or  more  heirs,  each  was  entitled  to  keep  one-fourth  of  his  share  of 
the  hereditas.  (The  law  never  applied  to  a  soldier's  will,  and 
Justinian  enacted  that  it  should  not  apply  in  any  case  where  the 
testator  expressly  excluded  its  operation.) 

Fufia  Caninia  (a.d.  8)  :  prohibited  the  manumission  by  testa- 
ment of  more  than  a  certain  proportion  of  testator's  slaves.  Of 
from  two  to  ten  slaves,  one-half  might  be  thus  manumitted  ;  from 
ten  to  thirty,  one-third  ;  from  thirty  to  one  hundred,  one-fourth  ; 
from  one  hundred  to  five  hundred,  one-fifth  ;  in  no  case  more  than 
one  hundred  altogether.     (See  17  and  23.) 

Furia  testamentaria  (date  uncertain  :  prior  to  B.C.  169) :  im- 
posed a  penalty  of  four  times  the  excess  on  any  person,  not  being 
a  near  relation,  who  received  by  way  of  legacy  or  donatio  mortis 
causa  more  than  1000  asses  from  the  same  person.     (See  287.) 

Furia  de  sponsu  (b.c.  95?)  :  Obligation  of  sponsor  and  Jide- 
promissor  limited  to  two  years.  Where  there  were  two  or  more 
of  such  sureties,  the  liability  was  to  be  divided  among  those  living 
at  the  time  of  the  demand  for  payment  without  reference  to  their 
solvency.     (See  193,  287.) 

Genucia  (about  b.c.  340):  prohibited  the  taking  of  interest  on 
loans  of  money.     (See  181.) 

Horatia  Valeria  (b.c.  449) :  gave  the  force  of  leges  to  enactments 
of  the  concilium  plehis,  subject  to  confirmation  by  the  comitia 
centuriata  and  the  Senate.     (See  8,  339.) 

Hortensia  (b.c.  287):  gave  to  plehiscita,  i.e.  enactments  of 
the  concilium  plehis,  the  force  of  leges,  dispensing  with  the  necessity 
of  confirmation  by  the  Senate.     (See  8,  339.) 

lulia  de  adulteriis  coereendis  (b.c.  18) :  contained  a  variety 
of  provisions  dealing  with  marriage  and  dos.  It  prohibited 
marriage  between  freeborn  persons  and  certain  classes  of  infamous 
persons  and  between  senators  or  their  children  and  lihertinas.  One 
portion  of  this  statute  is  known  as  Lex  I.  de  fundo  dotali  (which 
see).     (See  38.) 

lulia  de  bonorum  eessione  (.Julius  Caesar  or  Augustus) : 
allowing  insolvent  debtors,  when  their  insolvency  was  not  due  to 
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iiiiscoiidiict  on  their  part,  to  avoid  imprisonment  and  infamy  by 
surrendering  tlieir  property  to  their  creditors.     (See  171.) 

lulia  de  fundo  dotali  (b.c.  18)  :  imposed  a  legal  duty  <m  the 
father  to  provide  a  dos  for  his  daughter  if  he  had  sufficient  means. 
It  prohibited  the  alienation  without  the  wife's  consent,  or  mortgage, 
even  with  her  consent,  of  immovables  on  Italian  soil  belonging  to 
the  dos.     (See  43,  46.) 

Julia  de  iudiciis  privatis  or  iudieiaria  (Augustus) :  two  laws 
of  this  name  superseded  the  procedure  by  Jegis  actio,  making  the 
formulary  procedure  compulsory  except  in  cases  coming  before  the 
Centum  viral  Court  and  cases  of  damnum  ivfedum.  {Cf.  Lex 
^hntia.)     (See  282,  288,  308.) 

lulia  de  maritandis  ordinibus  (a.d.  4):  afterwards  supple- 
mented by  the  Lex  Papia  Poppxa,  the  combined  enactment  being 
known  as  the  Lex  lulia  et  Papia  Poppasa.  (See  52  and  Lex 
Papia  Poppxa.) 

lulia  de  Vi  (Julius  Caesar  or  Augustus)  :  provided  for  the  punish- 
ment of  persons  guilty  of  violence  whether  with  or  without  armed 
force.  In  the  latter  case  the  penalty  was  deportation  ;  in  the 
former,  confiscation  of  a  third  of  the  offender's  property.   (See  389.) 

lulia  de  vicesima  hereditatum  (a.d.  6) :  imposed  a  duty  of 
5  per  cent,  on  inheritances  and  legacies.  Caracalla  (a.d.  212-217) 
raised  it  to  10  per  cent.     (See  143.) 

lulia  et  Plautia  (date  uncertain):  prohibited  the  acquisition 
by  usucapio  oi  things  taken  by  violence.     (See  94.) 

lulia  et  Titia  (k.c.  31) :  provided  for  the  appointment  of  tutors 
in  the  provinces  by  the  presides  when  there  were  no  testamentary 
or  statutory  tutors.     (See  52,  56.) 

lunia  Norbana  (end  of  Republican  period)  :  gave  to  freedmen 
whose  manumission  was  defective  the  status  of  Latini  coloniarii, 
subject  to  certain  disabilities,  e.g.  making  or  taking  under  a  will 
or  being  appointed  tutor.  They  were  thence  called  Latini  luniani. 
(See  16°  18.) 

lunia  Vellsea  (a.d.  10):  enabled  a  testator  to  institute  or 
disinherit  (1)  any  i)erson  who,  being  conceived  before  the  date  of 
the  will,  might  subsequently  be  born  his  suus  heres  in  his  lifetime  ; 
(2)  a  grandcliild  or  other  descendant  who,  being  born  before  the 
date  of  the  will,  might  become  a  suus  heres  in  the  testator's  lifetime 
by  the  death  of  the  father.     (See  125,  163,  236.) 

Minicia  (before  u.c.  90)  :  Children  of  a  peregrinus  and  a  Roman 
mother  were  to  follow  the  condition  of  the  parent  of  lower  status, 
i.e.  were  to  be  regarded  a»  peregrini.     (See  47,  48.) 
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Ovinia  (about  b.c.  320) :  directed  the  censors,  in  making 
additions  to  tlie  Senate,  to  choose  the  persons  most  eligible  on  the 
ground  of  merit  without  distinction  of  order,  i.e.  whether  patricians 
or  plebeians. 

Papia  Poppsea  (a.d.  9)  :  Unmarried  persons  (cxlibes),  not  being 
related  to  the  testator  within  the  sixth  degree,  disabled  from  taking 
any  benefit  under  a  will.  Married  persons  without  children  {orhi), 
not  being  related  as  aforesaid,  were  only  to  receive  half  of  what 
wjis  bequeathed  to  them.  Special  priv^ileges  granted  to  persons 
having  children.     (See  143  ;  also  58,  65,  118,  368,  371.) 

Petronia  (before  a.d.  79)  :  prohibited  the  practice  of  exposing 
slaves  to  contests  with  wild  beasts.     (See  15.) 

PlSBtoria  (about  b.c.  200)  :  provided  that  any  one  fraudulently 
taking  advantage  of  a  youth  under  twenty-five  years  of  age  should 
be  liable  to  criminal  prosecution  and  to  infamy.     (See  59-61.) 
Plautia.     (See  luUa  et  Plautia.) 

Pcetelia  Papiria  (b.c.  326)  :  restricted  manus  iniectio  to  cases 
in  which  a  judgment  had  been  obtained  and  cases  in  which  it 
was  expressly  authorised  by  statute.  It  also  prohibited  the  use  of 
fetters  except  in  the  case  of  persons  imprisoned  for  crime  or 
delict.     (See  345.) 

Publilia  Philonis  (b.c.  339)  :  provided  that  phbiscita  should 
have  the  force  of  leges  but  (probably)  subject  to  confirmation  by 
the  Senate.     (See  339.) 

Publilia  de  Sponsoribus  (date  uncertain) :  A  sponsor  who  paid 
the  debt,  unless  repaid  within  six  months,  could  recover  twice 
the  amount  by  the  actio  depensi,  a  form  of  manus  iniectio.  (See 
287.) 

Rhodia  de  iaetu  :  provided  for  the  apportionment  of  the  loss, 
in  case  of  cargo  thrown  overboard  to  save  the  ship,  between  the 
owners  of  the  vessel  and  the  owners  of  the  cargo  saved. 

Seribonia  (date  uncertain)  :  excluded  the  operation  of  usucajpio 
in  the  case  of  prsedial  servitudes.     (See  75.) 

Silia  (date  uncertain  ;  perhaps  about  B.C.  320) :  introduced  the 
legis  actio  termed  condictio,  to  enforce  an  obligation  to  pay  a  sum 
certain.     (See  288,  345,  and  cf.  Lex  Calpurnia.) 
Valeria.     (See  Iloratia  Valeria.) 

Vallia  (2nd  century  b.c.)  :  restricted  the  severer  forms  of  manus 
iniectio  [i.e.  where  the  debtor  was  only  allowed  to  defend  the 
action  by  a  vindex]  to  the  cases  of  (a)  the  iudicatus,  (h)  seris 
confessus  (where  the  debt  was  admitted  in  iure),  and  (c)  the 
defaulting    principal  under  the  lex  PulUlia.     In  other  cases  the 
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debtor  was  to  be  allowed  to  defend  himself  personally  (/nanus 
iniectio  purd).     (See  287.) 

Vellsea.     (See  lunia  Vellsea.) 

Voconia  (b.c.  1G9)  :  (1)  prohibited  the  institution  of  a  woman 
as  heir  to  a  person  rated  in  the  census  at  100,000  asses,  but 
(2)  allowed  a  woman,  in  such  cases,  to  receive  half  the  property  by 
way  of  legacy  ;  (3)  no  legatee  to  be  allowed  to  receive  more  than 
the  heir.     (See  119,  368.) 

Zenoniana  :  an  enactment  of  Zeno  laying  down  definite  rules 
regarding  Emphyteusis.     (See  223.) 


B.— SENATUSCONSULTA. 

Claudianum  (Claudius) :  If  a  freeborn  woman  persisted  in 
cohabiting  with  a  slave  without  the  consent  of  the  slave's  master, 
she  might,  after  three  denunciations  by  the  latter,  be  awarded  to 
him  as  a  slave,  all  her  property  and  rights  passing  to  him  by  way 
of  universal  succession.     [Repealed  by  Justinian.]     (See  88.) 

luventianum  (Hadrian)  :  enabling  the  heir  to  recover  any  profit 
derived  out  of  the  inheritance  by  any  person  in  possession  thereof 
whether  honafde  or  maldjide,  and  abolishing  usucapio  pro  herede. 
(See  96.) 

Larglanum  (a.d.  42):  Unless  expressly  disinherited,  the  patron's 
children  were  to  be  preferred  to  an  extraneus  heres  in  the  succession 
to  the  property  of  a  Latinus  Junianus.     (See  169.) 

Libonianum  (Tiberius)  :  If  one  person  wrote  out  the  will  of 
another,  any  disposition  contained  therein  in  his  own  favour  was  to 
be  void. 

MacedODianum  (Claudius  or  Vespasian):  enacted  that  no 
action  shovdd  be  maintained  to  recover  money  lent  to  afiliw^familias. 
There  were,  however,  many  exceptions  to  its  operation,  e.g.  money 
lent  to  purchase  necessaries,  (See  Note  to  IV.  7.  7  in  Moyle.) 
(See  180.) 

Neronianum  (Nero)  :  provided  that  a  legacy  should  not  be  void 
because  of  the  failure  of  the  testator  to  use  the  form  proper  thereto, 
but  should  be  construed  as  being  in  the  form  most  favourable  to 
the  legatee,  i.e.  pjer  damnationem.     (See  141.) 

Orphitianum  (a.d.  178)  :  conferred  on  children,  as  such,  a  first 
right  of  succession  to  their  mother  on  her  death  intestate.  (See 
165.) 
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Pegasianum  (a.d.  7"))  :  conferred  on  the  hcrca  fidndarim  the 
right  to  retain  one-fourth  of  the  inlieritance  which  he  was  required 
to  transfer  or  distribute  under  fideicommissa.     (See  157.) 

Tertullianum  (a.d.  158)  :  conferred  on  mothers,  as  such,  having 
the  ius  liherorum,  the  right  of  succeeding  to  their  children  on 
intestacy.     (See  165,  168.) 

Trebellianum  (a.d.  62)  :  provided  that,  on  the  transfer  of  the 
inheritance  by  the  heir  in  pursuance  of  fideicommissa ^  the  actions 
avaihible  to  or  against  him  should  pass  to  the  transferee  or,  in  the 
case  of  only  part  of  the  inheritance  being  transferred,  such  actions 
should  be  apportioned  between  the  heir  and  the  transferee  in  pro- 
portion to  their  beneficial  interests.     (See  157,  159.) 

Velleianum  (a.d.  46)  :  prohibited  women  from  becoming  sureties 
or  undertaking  liabilities  on  behalf  of  other  persons  in  any  form. 
(See  196,  197.) 
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ACCEPTILATIO,  233 
ACCESSIO, 

buildings  on  land,  105 
description,  104 
illustrations,  104,  106 

Acquisition  (Adquisitio), 
agent,  by,  115 
civilis,  94 
ex  iure  civili,  94 

quiritium,  94 
modes  of,  94  et  seq. 

obsolete   before  Jus- 
tinian, 95 
naturalis,  94 
per  adrogationem,  118 
universitatem,  118 
single  things,  of,  94 
slave  for  master,   of,  95,    97, 

114 
through  others,  116 
universalities  of  things,  of,  94 

Actio —  Actiones  , 

ad  exhibendum,  241,  290,  375 
adiecticise  qualitatis,  34,  265, 

356,  357 
ad  suppleudam  legitimam,  131 
sestimatoria,  193, 196, 198, 217 
arbitraria,  281 
based  on   statutory   right   or 

imperium    of     magistrate, 

287 
before  Praetor,  procedure,  271 
bonse  fidei,  279-281 
certae  creditse  pecuuite,  192 


Actio — Actiones — continued 
commodati,  375 
communi  dividundo,  377 
confessoria,  281 
contraria,  280 
curatelae,  73 
de  sedibus  incensis,  247 
de  constituto,  212 
de  arboribus  succisis,  247 
de  eSusis  vel  deiectis,  259 
de  inofficioso,  127,  129,   130, 

151,  368 
de  pastu  pecoris,  247 
de  pauperie,  253 
de  peculio,  225,  291 

judgment  in,  par- 
allel in  English 
Law,  299 
de  pecunia  constituta,  284 
depositi,  172 
directa,  280,  282 
doli,  369 

effect  of  death  of  party,  297 
ex  empto,  197,  198 
exercitoria,  225,  292 
ficticia,  282,  283 
fiducise,  282 
furti, 

concept!,  240 

lance    licioquo    conccpti, 

240 
nee  manifesti,  365 
non  exhibiti,  240 
who  had,  240,  241 

illustrations,  242-244 
hereditatis  petitio  utilis,  157 
in  factum  concopta?,  249,  280, 
283 
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Actio — Actiones — continued 
in  factum  conceptoe — contd. 
on  sale,  198 

preescriptis     verbis,    210, 
375,  379 
iniuriarum,  255-257,  375 
in  ins  conccptse,  280 
in  rem  and  in  personam,  dis- 
tinguished, 279 
in  rem  per  sponsionem,  285 
in  rem  verso,  222,  225,  291 
institoria,  222,  225,  292,  356, 

357 
in    supplementum    legitimse, 

125,  127-130,  151,  368 
"involve  power  of  absolution," 

286 
legis,  261,  263 
limitation  of,  298,  370 
locati,  204 
negatoria,  281 
negotiorum  gestorum,  365 
noxal,  365,  372,  373 
Pauliana,  283 

in  personam,  354 
in  rem,  354 
per  iudicis  postulationem,  265 
pigneraticia,  92 
prseiudicialis,  281,  285,  286 
praetorian,  in  factum,  282 
prohibiti,  240 
Publiciana,  80,  282,  284,  343, 

357 
importance  of,  344 
quanti  minoris,  196-198,  217, 

370 
quasi-institoria,  222,  225,  292 
quasi-Serviana,  93,  284 
quod  iussu,  222,  225,  291 
recepticia,  212 
redhibitoria,  193, 196-198,  217, 

370 
rei  uxorise,  161 
restraint  on,  309 
Rutiliana,  284,  357 
Sacramento,  264-5 

compared  with  condictio, 

264 
history  of,  265 
security  in,  307 
Serviana,  92,  284,  357 
stricti  iuris,  279 
suspecti,  67,  73 

[ 


Actio — Actiones — contimied 
tributoria,  225,  291 
tutelar,  73 

utilis,  9,  249,  280,  282 
vi  bonorum  raptorum,  245 
when   less   than  claim  is  re- 
covered, 287,  299 

Actus,  83 

Addictio, 

bonorum  libertatis  causa,  94, 

118,  162 
in  diem,  199 

Aditio  Hereditatis,  139 

Adiudicatio, 

in  formulary  procedure,  273 

Administrative  Law.     See  Law 

Adoptio,  31 

by  women,  40 

definition,  39 

effect,  40,  41 

on  testator,  136 

history  of,  39 

how  effected,  40 

in  Justinian's  time,  41 

minus  plena,  41 

modes,  39 

object  of,  38,  39,  44 

of  impubes,  41 

of  slave,  43 

plena,  41 

who  could  and  who  could  not 
effect,  44 

wills  affected  by,  127 
Adquisitio.     See  Acquisition 

Adrogatio, 

description,  39 

effect,  40 

impubes,  of,  41 

methods,  39 

restrictions,  41 
Adscripticii,  27 
Adsertor  libertatis,  21 
Adsiduus,  341 
Adstipulatio,  181 
Adstipulator,  181-2 

liability  under    Lex   Aquilia, 
248 
Adulescentes, 

contracts  of,  224 
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Adverb  ABi  A,  190 

iEDILES, 

curule,  331 

edicts  of,  332,  358 
functions  of,  332 
effect  of  edicts  on  sales,  197, 
217 

^stimatum,  210 

Agency, 

acquisition,  q.v. 

contract,  q.v. 

description,  222 

general,  225,  357 

in  contract  of  sale,  222 

position  of  agent,  225 

representation  of  one   person 
by  another,  356 
Ager, 

privatus,  341 

publicus,  341 

vectigalis,  342 

Agnati — Agnatic,  31,  32 

as    successors     on    intestacy, 
155 
Agricolje,  26 

Alienation, 

by  non-owner,  114 

Altius  non  Tollendi,  83 

Animals, 

damage  done  by,  253 

edict  of  aedile  as  to  dangerous, 
253,  358 
Anniculi  probatio,  25 
Annuity,  181 
Antichbesis,  362,  380 

Appeal,  309 

absence  of,  during  Republic, 
849 
Aqu^ductus,  83 
Aqu^haustus,  83 
Aquilian  Stipulation,  233 
Arcabia,  189 

Arra, 

confirmatoria,  198 
contractu  ixnperfecto  data,  198 
effect    of,    Justinian's    legis- 
lation, 198 
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As,  134 

Asportation.     See  Furtum 

Assault,  257 

Atrox  iniuria.     See  Iniuria 

Auctob,  62 

Auctoritas,  60-1 

Auctoritatis  interpositio,    59- 
60,  64-5,  68 

B 

Barter.     See  Exchange 

Basilica,  350 

Bees,  108 

Beneficium, 

abstinendi,  132 

cedendarum    actionum,    185, 

187,  364,  365 
competentiae,  163,  296,  299 
divisionis,  185,  187,  188,  359, 

365 
inventarii,  144,  145,  344 
ordinis  seu  excussionis,   185, 

188,  359,  365 
separationis,  131,  144,  372 

Blume, 

on  the  Digest,  13 

Bologna,  School  of,  350 
Bona,  19 

bonitarian     ownership.        scc 
Ownership 

BONORUM ; 

cessio,  163 
distractio,  164 
emptio,  118,  163 
possessio,  118 

contra  tabulas.  160 
described,  157-160 
emancipated  children,  156 
origin,  157-9 
secundum    tabulas,    136, 

160 
unde  cognati,  156 

decem  personae,  156 
liberi,  156 
vir  et  uxor,  156 
working     of     Prsetorian 
system  of,  157 
venditio,  94 
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BORllOWER,  171 

Breviarium  Alarici,  12 
Buildings    on    Land.      See  Ac- 

CESSIO 

BuYEE.     See  Sale 
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Caduca,  139 
CiELEBS,  139,  354,  355 
Calcis  coquend^t3,  83 
Canon,  90 

CAriTIS  DEMINUTIO,  17 

effect  of,  on  patria  potestas, 
33 
on  testator,  136 
eSect  on,  of  mancipium,  29 
maxima,  17,  18,  29 
media,  17,  18 
minima,  17,  18,  29 

Captatoria  institutio,  154 

Caput,  17 

Case  Law,  8 

Causa  civilis,  219 

Causae  probatio,  25,  38,  57,  73 

Causam  probare,  25 

Cautio,  175,  192 
de  rato,  307 
iudicatum  solvi,  307 
iudicio  sistendi,  301 

Caveat  emptor.     See  Sale 

Censiti,  27 

Centumviral  Court,  346 

Cessio 

bonorum,  163 
in  jure,  40,  77 

Children, 

ages,  periods  of,  60 
custody  of,  64 
of  civis  and  peregrina,  56 
of  dediticius  and  civis,  56 
of     Latinus     Junianus     and 
peregrina,  56 
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of  peregrinus  and  civis,  56 
power  of  paterfamilias  over, 

33 
status  of,  rules  as  to,  55 
when,  could  insist  on  emanci- 
pation, 366 

Chirographa,  191,  379 

Christianity, 

effect  of,  on  development  of 
law,  336 

Civis,  19 

CiviTAS,  17,  55,  59 

obtained  by  Latinus  Junianus, 

how,  25 
purchase  of,  57 
St.  Paul's,  57 

Clausula  codicillaris,  146 

Codex  accepti  et  expensi,  190 
Florentinus,  350 

Codex  (Code), 

Gregorianus,  11 
Hermogcnianus,  11 
repetitse  praelectionis,  14 
Theodosian,  12 
Vetus,  14 

CODICILLUS,  146 

compared  with  wills,  146 
requisites  of  valid,  146 

CoEMPTio,  45,  49 
effect  of,  49 
interimendorum        sacrorum 

causa,  50 
matrimonii  causa,  49 
testamenti  faciendi  causa,  50 
tutelae  evitandae  causa,  50 

COGNATIO,  32 
COGNITIO 

extraordinaria,  262,  379 
extra  ordinem,  378 

COGNITORS,  356 

COLLATIO  BONORUM,  123,  163 

CoLONUS,  26,  27,  342 
classes,  27 
liber,  27 

on  hire  of  farm,  202 
serfs  compared,  27 
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COMITIA, 

calata,  31 

centuriata,  5,  11,  314 
curiata,  11,  31,  119 
tributa,  5,  11,  314,  315 

distinguished  from 
concilium  plebis, 
316 

COMMENTARIA  TRIPERTITA,  329 
COMMERCIUM,  3,  18 
COMMIXTIO,  109 
COMMODATUM,  171,  364 

diligence  required,  171 
who  had  actio  furti,  241 

compensatio,  294 

Concilium  plebis,  11,  316 

CONDEMNATIO,  273,  278 
incerta,  278 

cum  taxatione,  278 
why  pecuniary,  278 

CoNDiCTio,  263,  265 

causa  data  causa  non  secuta, 

355,  361,  375,  379 
compared   with   actio    Sacra- 
mento, 264 
furtiva,  241,  371,  372 
indebiti,  235,  237,  355 
conditions,  236 
when     not    available, 
237 

Condition 

distinguished    from    pactum 

adiectum,  199 
impossible,  362 
on  sale,  199 

illustrations,  199 

Conductor, 

duties  of,  201 

fundi,  27 

rights  of,  216 
Confarreatio,  45,  49 

confusio, 

as  extinction  of  servitude,  87 
as  mode  of  acquiring  owner- 
ship, 109 

CoNNUBiUM,  18,  22,  44 
conditions  of,  44 
effect  of  marriage  without,  44 

[ 


Consideration.    See  Contract 
Constitutional  Law.     See  Law 
constitutiones  principum,  5,  11 
Constitutum,  185,  211 

Consultatio  Veteris  Cuiusdam 

Iurisconsulti,  11,  13 
Contract, 

accessory,  168 
bilateral,  168 

classification  of,  criticised,  170 
commodatum,  171 
compared  with  pactum,  167 
consensual,  168,  170 
consideration  for,  English  and 

Roman  Law,  220,  363 
correality,  229 
culpa  in,  226 
defined,  167 
depositimi,  171 
effect  of  vis,  dolus,  metus  on, 

227 
formal,  168 

implied  warranties,  221 
impossible  condition  in,  362 
innominate,  210 

examples,        210, 
218,    361,    362, 
364 
litteris,  170 

mistake,  effect  of,  on,  227 
mora,  effect  of,  on,  228 
mutuum,  171 
of  adolescentes,  224 
agent,  222,  224,  356 
employee,  291 
filiusfamilias,  225,  291 
minor,  224 
pupil,  223,  224 
slave,  223,  291,  373 
woman,  223 
pignus,  171 
re,  170 

solidarity,  229 
stipulatio ;  subv.  voc. 
unilateral,  168 
verbis,  170,  170 
Contrectatio,  239,  363 
Contribution.    See  Suretyship 
Corpus  Iuris  Civilis,  14 
Cobreality,  229 
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Cretio,  154 

continua,  154 
vulgaris,  154 

Criminal  Law.     See  Law 

Culpa 

in  relation  to  contract,  22G 
lata,  226 

levis  in  abstracto,  226 
concreto,  226 
liability  for,  226 
standards,  226 

CURA 

minorum,  59,  61,  69,  71 
history  of,  71 
prodigorum,  59,  72 

Curator, 

appointment,  61 
bonorum,  164 

distinguished  from  tutor,  69 
securities  for,  72 
when  appointed,  69 

CURIALES,  37 

CURULE  ^DILES.      ScC  ^DILES 


D 

Damages, 

under  Lex  Aquilia,  248,  250, 
373 

Damnum, 

caused  by  animals,  253 
iniuria  datum,  247,  254 

Debtors, 

insolvent,  law  as  to,  162,  163 

Decreta,  11 

Decuriones,  59 

Dediticii,  26 

Delicts,  238 

caused  by  slave,  259 
English  law  compared,  259 

Demonstratio,  273 

Depositum,  171,  218 
irregulare,  172,  376 

[ 


Detentio,  78 

confined  to  corporeal   things, 

81 
definition,  80 
distinguished  from  possessio, 

81 
persons  who  had,  81,  82 

DiCTIO  DOTIS,  177 

Dies, 

cedit,  139 

fasti,  6 

interpellat  pro  homine,  228 

nefasti,  6 

venit,  139 

DiGESTA,  13,  14 

Blume  on  the,  13 

DiLiGENTiA.     See  Culpa 
described,  226 
of  mandatarius,  208,  361 
of  seller,  194 
under  commodatum,  171 
depositum,  171 
pignus,  171 

Disherison,  130 

DisTRACTio  bonorum,  164 

Divisions  of  Law.    See  Law 

Divorce,  46 

effect    on    dos,   and    donatio 

propter  nuptias,  47,  54 
Justinian's  legislation  on,  47 
methods  of,  46 
restraints  on,  47 
Roman  and  English,  48 

Dolus, 

effect  on  contract,  227 

Dominium,  78 
civile,  94 
definition,  79 
ex  iure  Quiritium,  79 
naturale,  94 
obligatio  compared  with,  169 

Donatio,  47.     See  also  Gifts 
ante  nuptias,  54,  112 
mortis  causa,  112 

compared     with     legacy, 
113,  143 
propter  nuptias,  54,  112 
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Dos, 


adventicia,  53 
devolution,  rules  of,  53 
French  and  Roman  law  of,  55 
history  of,  52 
profecticia,  53 
recepticia,  53 


E 

Earnest,  198 

Edictum,  5 

aedile's,  q.v. 

Imperial,  illustrations,  359 

Magistratuum,  5 

novum,  9 

perpetuum,  9,  330 

of  Salvius  luliauus,  10 
principum,  11 
repentinum,  9,  330 
Theodorici,  12 
tralaticium,  9 

Editio  actionis,  272 

Emancipatio,  33,  41 
effect  of,  42 
how  effected,  42 
when  could  be  compelled,  366 

Emperor, 

institution  of,  as  heir,  136 

Emphyteusis,  84,  342,  359 
definition,  90 
locatio  conductio    compared, 

203 
sale  compared,  215 
whether  sale  or  hiring,  201 

Emphyteuta, 

compared  with  usufructuary, 

90,91 
liability  of,  90 
rightis  of,  90 

Employer, 

liability     on      contracts      of 
employee,  291 

Emptio.  See  Sale 
ad  gustum,  200 
spei,  197 

Epistol.*:,  11 


Equity,  4,  333 

compared  with  ius  Prsetorium, 

10 
development  of  law  by,  313 

lex  Aquilia  by, 
249 

Error  in  corpore,  227 

Erroris  caus^  probatio,  38,  57, 
73 

Exceptio,  274,  276,  357 

as  extinction  of  contract,  232 

breach  of  warranty  on  sale,  197 

cognitoria,  378 

dilatoria,  277,  379 

doli  mali,  190,  192,  233,  277, 

357 
iurisiurandi,  308 
litis  dividuae,  293 
non  numerate  pecuniae,  189, 

190 
pacti  conventi,  233 
pecuniae  non  numeratse,  232 
peremptory,  277 
perpetual,  277 
place  of,  in  formula,  277 
rei  venditae  et  traditae,  357 

Exchange,  369 

actions  under  contract  of,  214 
sale  compared,  212 

EXHEREDATIO,  123 

ExPENSiLATio,  191,  192,  377 
ExpROMissio,  377 

EXTRAORDINARIA  COGNITIO,  289 
EXTRAORDINARIA  lUDICIA,  271 


F 


Familia,  17.     See  also  Agnatic 
account  of,  30 
agnatic,  32 

Justinian's  time,  33 

Fas,  31 

Fictions, 

development  of  law  by,  310 
forms  of,  314 
in  actions,  284 
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FiDEICOMMISSA,  126,  146 

hereditatis,  148 
how  affected  law  of  wills,  148 
nature  and  objects,  148 
singulse  rei,  148 

FiDEiussio,  185,  186,  364 

FiDEPROMISSIO,  184,  186 

FiDuciA,  92 

FiLIUSFAMILIAS, 

contract  of.     See  Contract 
peculium  of,  35 

Fines 

to  restrain  litigation,  309 

Forcible  entry  or  taking,  368, 
370,  375 

Formula,  6,  261 
arbitraria,  279 
chief  parts,  273 
in  action  on  contract  of  sale, 

275 
petitoria,  265,  279 
T.  PR.  I.  A.V.P.V.D.,  266 

Fragmenta  Vaticana,  12 

Freedmen.     See  Libertinus 

Fructuarius, 
rights  of,  86 

Fructus 

licitatio,  303 
perceptio,  94 

FURTUM, 

asportation  not  necessary,  363, 

366 
actions   in    connection   with, 
241 
illustrations,        242- 

244,  372 
who  had,  240 
compared  with  larceny,  244 
conceptum,  240 
definition,  238,  366 
difference    between    vi    bona 

rapta  and,  245 
fraud  not  necessary,  371 
lance  licioque  conceptum,  240 
manifestum,  239 
nee  manifestum,  240 
oblatum,  240 
prohibitum,  240 

[ 


G 

Gaius,  13 

Gens,  32 

rights  on  intestacy,  155 

Gifts.     See  also  Donatio 
inter  vivos.  111 
form.  111 
husband  and   wife,    111, 

360 
restrictions  on,  112 

Gleb^  adscriptus,  27 

Guardianship,  59 


H 

Habitatio,  83 

Hereditas,  118 
declining,  145 
division  of,  133 
iacens,  154 
vesting  of,  132 

Heres, 

charged  with  a  trust,  150 
creditors,  right  of,  against,  144 
extraneus,  132 
institution  of,  136.     See  In- 

stitutio 
legatee  compared  with,  144 
necessarius,  131 
position  of,  144 
protection  from  loss,  144,  145 
suus  et  necessarius,  131 

History  of  Roman  Law — Dates, 
Table  of,  381 

HoNORES,  355 

Hotchpot,  154 

Householder, 

liability  for  damage,  259 

Husband  and  Wipe,  44 
gifts,  q.v. 

Hypotheca, 

description,  92,  365 
implied,  of  landlord,  204,  3G5 

of  wife,  161 
in  writing,  221 
rural,  93 
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Impebium,  8,  378 

Impubes, 

adrogation  of,  41 

Incapacity, 

cases  of,  351 

INFAMIA,  71,  309,  352,  355 

Ingenuus,  19 

manumitted   mancipium   be- 
comes, 28 

Ingratitude,  354 

Inheritance.     See  Hereditas 

In  iure  cessio,  22,  96 
as  a  conveyance,  328 
description,  95 
what  used  for,  96 

Iniuria,  254 

atrox,  254-256 

defined,  255 

extinction  of  action  for,  256, 

257 
illustrations,  256,  257 
penalty,  254 
who  has  action  for,  256,  257 

In  ius  vocatio,  271,  272 

In  mancipio,  20 

Innkeeper, 

liability  of,  166,  258 

Innominate  contract.     See  Con- 
tract 

Inquilini,  26,  27 

Insolvency.     See  Debtor 

Institor,  357 

Institutio 

captatoria,  154 

of  heir,  136.     See  Heres 

Inbtitutiones,  14 

topics  in  Gains  omitted  from, 
73 

Intentio,  273,  378 

Intercessio,  230,  377 

Interdict, 

adipiscendae  possessionis  causa, 
302 

R.L.  [  0 


Interdict — continued 
classified,  302 
double,  302,  303 
exhibitory,  302 
for  restitution  or  production, 

procedure,  305 
fraudatorium,  354 
possessory,  302,  357 
prohibitory,  302 
quorum   bonorum,    157,   305, 

357 
reciperandse  possessionis  causa 

comparata,  302,  305 
restitutory,  302 
retinendse  possessionis  causa, 

302 
Salvianum,  302 
sectorium,  357 
single,  302 
unde  vi,  304 

under  formulary  system,  306 
system   of   extraordi- 
naria  indicia,  306 
uti  possidetis,  302,  303 
utrubi,  302 
what  was  an,  301 

Interest,  173 

Interpret atio,  333 

lex  Aquilia  extended  by,  249, 
250 
Interpretation,  8 

Intestate.     See  Succession 

Iter,  83 

luDEX,  262,  272 

compared  with  English  judge 

and  jury,  307 
functions,  306 
making  cause  his   own,  257, 

258 
negligence  of,  258,  259 
nomination  of,  273 
partiality  of,  258 

lUDICIS  POSTULATIO,  263 
lUDICIUM 

Cascellianum,  304 
familite  erciscundte,  138 
fructuarium,  304 
imperio  contincns,  297,  378 
legitimum,  297,  378 
secutorium,  304 
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lUBA 

in  bonis,  26 
in  re  aliena,  82 

lURATA  PROMISSIO   LIBERTI,  177 
lURIS  CIVILIS 

adiuvandi  gratia,  159 
corrigendi  gratia,  159,  160 
supplendi  gratia,  159 

lUEISDICTIO,  378 

lus 

abutendi,  83 
adipiscendse  civitatis,  25 
^lianum,  6,  330 
aureorum  anulorum,  20 
civile, 

main  features,  4 
meanings,  2-4 
connubii,  38 
Flavianum,  328 
fruendi,  83,  85 
gentium,  2 

characteristics,  4 
distinguished     from     ius 

naturale,  2,  19 
meanings,  2,  3 
origin,  3 

supersedes  ius  civile,  4 
honorarium,  157 

distinguished    from     ius 

gentium,  332 
origin  and  characteristics, 
332 
honor  um,  18 

in  rem,  acquisition  of,  220 
liberorum,  161,  354 
naturae,  19 
naturale,  2 

distinguished     from    ius 

gentium,  2,  19 
meanings,  2-4 
non  scriptum,  5 
pascendi,  83 
patronatus,  19,  26 
personarum,  15 

changes  during  Empire, 

339 
chief     changes     between 
Gains    and    Justinian, 
338 
postliminii,  18,  28,  121 


Ius — continued 
praitorium,  10 

compared  with  equity,  10 
privatum,  1 

meaning,  1 

sources,  1 
publicum,  1 
rerum,  15 
respondendi,  6,  335 
scriptum,  5 
sufEragii,  18 
utendi,  83,  85 

lUSIUEANDUM 

in  litem,  308,  309 
necessarium,  308 

lUSTiE  NUPTI^,  38 

conditions  necessary,  44 


Judgment 

for  part  only  of  amount  due, 
299 

in  English  Law,  299 

Justinian, 

changes  in  law,  344 
intestate    succession    under, 
155 


L^sio  ENORMis,  196,  359 

Land, 

ownership  and  tenancy,  his- 
tory, 340 
provincial,  342 

Landlord, 

duties  of,  202 

implied  hypotheca,  204,  365 

recovery  of  rent,  204 

Larceny 

compared  with  furtum,  244 

Latini 

colonarii,  22 
luniani,  22,  24,  26 

citizenship   obtained  by, 

25 
succession  to,  161 

Latin  rights,  59 


[  10  ] 


Index. 


Law, 

administrative,  1 
changes  due  to  pontifices,  327 
compilations  of  Roman,  11 
constitutional,  1 
criminal,  1 
development  of,  312 
by  equity,  313 
fictions,  313 
interpretation,  8 
legislation,  313 
Prsetor,  331 
divisions  of,  1 

Hadrian's   reign  as   turning- 
point,  337 
history,  periods  of,  311 

table  of  dates,  381 
merchant,  2,  3. 
of  actions,  15 

citations,  7,  13,  335 
persons,  15,  17 
private, 

division,  15 
sources,  1 

what  included  in,  1 
sources,  1 

statute,  period  of,  333 
to  maintain  population,  354 
to     protect     creditors     from 
fraud,  354 

Legacy, 

changes  in  law  by  Justinian, 

142 
donatio    mortis    causa    com- 
pared, 113,  143 
forms  of,  138 
in  time  of  Justinian,  131) 
mistake  in  description,  141 
of  money  equal  to  dos,  142 
of  thing  belonging  to  another, 
141,  3GG 
pledged,  141 
subsequently       sold, 
141 
per  damnationem,  138,  235 
release  per  ais  et  libram, 
235 
per  prfficeptionem,  138 
vindicationem,  138 
position  in  will,  141 
revocation  of,  140 
sinendi  modo,  138 
to  a  creditor,  142 


[11 


Legatee, 

position  of  heir  distinguished, 
144 
Leges,  5 

caducariffi,  139 

during  Republic,  11,  314 

lulia   et   Papia   Popprea,   68, 

354 
luliae  Judiciaria3,  262,  270 

Legis  actiones,  6 
abolition,  269 

Legislation, 

development  of  law  by,  313 
during  empire,  11,  156 

regal  period,  10 

republic,  11 
modes  of,  10 
of  senate,  333 

Legitima  rORTio,  124,  128,  130, 
367 

of  children  under  fidei  com- 

missa,  151 
under  Justinian,  151,  367 

Legitimatio, 

by  oblation  to  the  curia,  37, 

38,  59 
rescript,  37,  38 

subsequent  marriage,  37,  38, 
367 
conditions,  37 
France  and  Scot- 
land, 38 
how  effected,  37 

Legitimum  iudicium,  297,  378 

Lex 

^butia,   262,   269,   270,  285, 

386 
^lia   Sentia,   21,   22,   24-26, 
56,  57,  73,  354,  386 
Justinian's  changes,  23, 73 
Anastasiana,  386 
Apulcia,  185,  230,  386 
Aquilia,  177,  247,  251,  386 
damages,  248,  250 
development  of,  247 
how  extended,  248,  249 
illustrations,  249-252, 257, 

369,  371,  372 
provisions,  248 
Atilia,  62,  63,  386 
Atinia,  100,  387 
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Calpuniia  de  coiidictionc,  387 
repctundis,  270 
Canuleia,  387 
Ciccrcia,  185,  387 
Cincia,  360,  387 
Claudia,  387 
Colonise  genetivae,  348 

luliffi,  348 
commissoria,  199,  380 
Cornelia,  9,  135,  189,  230 

de  edictis,  330,  387 
falsis,  387 
iniuriis,  387 
sicariis,  20,  388 
sponsu,  387 
curiata,  39 
Falcidia,  143,  388 
Fufia  Caninia,  23,  73,  388 
Furia,  143 

de  sponsu,  184,  230,  268, 

388 
testamentaria,  268,  388 
Gcnucia,  388 
Horatia  Valeria,  388 
Hortensia,  11,  247,  318,  388 
Hostilia,  357 
Icilia,  319 
lulia,  143,  163,  352 

de  adulteriis,  47,  388 
bonorumcessione,  388 
fundo  dotali,  55,  389 
iudiciis,  389 
maritandis,  355,  389 
vi,  368,  389 

vicesinia  hereditatum, 
389 
et  Plautia,  100,  389 
Titia,  62,  66,  389 
municipalis,  53 
lunia  Norbana,  22-26,  55,  62, 
73  389 
VeUsea,  154,  389,  391 
Marcia,  268 
Minicia,  55,  56,  389 
Municipalis  Salpensana,  59 
Ovinia,  390 
Papia  Poppaea,  61,  68,  74, 121, 

143,  352,  390 
Pesolania,  253 
Petronia,  20,  390 
Plffitoria,  61,  69,  70,  390 
Plautia  Papiria,  58 
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Lex — continued 

Poetclia,  163,  264,  325,  390 

Publilia,  230 

de  sponsoribus,  390 
Philonis,  317,  390 

Rhodia  de  iactu,  390 

Romana  Burgundiorum,  12 
Visigothorum,  12 

Scribonia,  84,  86,  390 

Silia,  271,  326,  390 

Valeria  Horatia,  317,  388,  390 

Vallia,  269,  326,  390 

VeUsea,  127,  389,  391 

Voconia,  122,  143,  351,  353, 
391 

Zenoniana,  215,  391 

LiBELLUS 

citationis,  301 
conventionis,  171,  301 
repudii,  47 

LiBERTAS,  17 
LiBEBTINUS,  19,  73 

classification,  26 

how  became  ingenuus,  20 

Litigation, 

restraint  on,  309 

Litis  contestatio,  232,  275 

effect  generally,  296 

on  obligation,  288 

meaning,  288,  296 
Loan, 

interest  on,  173 

to  person  under  potestas,  172 

Locatio  conductio 

emphyteusis  compared,  203, 
215 

of  farm  compared  with  usu- 
fruct, 202 

operarum,  200 

operis,  200,  362,  363 

rei,  200,  364 

remuneration,  218 

sale  compared,  201,  215 

Locator, 

duties  of,  200 


M 


Magistratuum 
Edictum 


edicta. 


See 
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Mancipatio, 

changes  by  pontifices,  327 
definition,  95 
requisites,  95 
what  used  for,  95 

Mancipium,  28,  29 

compared  with  slave,  28,  29 

Manbataeius,  208 

diligence  required,  208 
duties,  208 

Mandator,  208 
duties,  209 

Mandatum,  11,  361,  362 
as  obligation,  170 
as  suretyship,  185,  209 
compared    with    negotiorum 

gestio,  238 
defined,  208 

purposes  for  which  used,  209 
qualification,  185,  377 
revocation  of,  209 
varieties,  208 

Manumissio 
oensu,  21 
formal,  21,  23 

methods,  21 
requisites,  21,  23 
informal,  22 

effects,  22 
methods,  22 
Justinian's  legislation,  22 
legitima,  21 

of  bona  fide  serviens,  20 
mancipium,  29 
slave,  makes  libertinus,  29 
per  vindicationem,  21 
restrictions  on,  24 
testamento,  21 

under  a  condition, 
25 

Manus,  45,  51 
definition,  48 

iniectio,  163,  263,  267,  268 
mancipium  distiuguis  hed,  51 
obsolete  in  Justinian's   time, 

74 
patria  potestas  distinguished, 

51 

[ 


Marriage 

as  means  of  legitimatio,  37 
celebration  of,  45 
coemptio,  45,  49 
collateral  relationship  as  bar 

to,  45 
confarreatio,  45 
dissolution  of,  46 
effect  on  proprietary  rights,  51 
will,  136 
•  prohibited,  45 
usus,  45 
was  it  an  obligatio  ?  170 

Master, 

liability  of,  English  law  com- 
pared, 259 
of  business,  222 
inn,     166,     236, 

238,  258 
ship,    166,    222, 
236,  238,  258 
slave,  166,  259, 

291 
stables,  236,  238 ' 
Materfamilias,  49 
Matrimonium,  48 
Matrona,  49 
Merges,  218 
Merger,  232 
Metus,  227 
Mistake, 

effect  on  contract,  227 
money  paid  under,  235,  237, 
372 
"  Money  advanced,"  189 
Mora,  196,  228 

Mortgage, 

forms  of,  92 
history  of,  92 

Mortgagee,  91 

Mosaic  ARUM      et      Romanarum 
Legum  Collatio,  12 

Mother, 

claim  on  intestacy  of  children, 
160 

"  MULIER  est  finis    FAMILIiE,"  32 

Mutatio  famili-e,  18 
Mutuum,  171,  172 
13  ] 
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N 

"  Natalibus  non  opficere  manu- 
missionem,"  20 

Negligence,  251,  257,  3G5,  369, 
373 

Negotiorum  gestio,  235,  3G5 
compared     with    mandatum, 
238 

Negotium  gerere,  65 

Nexum,  234,  322-326 

NOMEN 

arcarium,  190,  191 
transcripticium,  190,  191,  376 

Novatio,  191,  231-233,  376,  377 

Novell.^     Constitutiones,     14, 
155 

NOX^   DEDITIO,  29 

NoxAL  ACTION,  257.     See  Action 

"NULLI   RES    SUA   SERVIT,"  85 
N UPTIME,  44 

compared  with  iustse  nuptioe, 

48 
definition,  48 
requisites,  48 


O 

Oath 

in  legal  proceedings,  308,  309 

Oblatio  curi^,  37,  38 

Obligatio 

civilis,  166 

defined,  165 

dominium  compared,  169 

ex  contractu,  166 

ex  delicto,  165 

extinction  of,  232 

honoraria,  166 

natural,  169,  211 

nature  of,  169 

quasi  ex  contractu,  166,  235 

ex  delicto,  166,  257 
solidary,  169 
transfer  of,  230,  231 

Obsequium,  19,  26 

ccupatio,  76 
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occupieb  of  house,  257 

Oneris  febendi,  83 

Oper^,  19,  26 

Oration,  360 

Owner 

without  power  of  alienation, 
114 

Ownership,  113,  340 
bonitarian,  80 

of  slave,  24 
equitable,  80,  357 
in  time  of  Justinian,  80 
peregrine,  342 
quiritary,  of  slave,  24 
riparian,  109 

servitude  extinguished,  83 
transfer  on  sale.     See  Sale 


Pactum,  219 

adiectum,  167,  168,  199,  211 
compared  with  contract,  167, 

219 
de  constituenda  dote,  168,  211 
constituta  pecunia,  185,  211 

constituto,  167 
displicentise,  200 
donationis,  168,  211 
hvpothecse,  221 
legitimum,  167,  168,  211 
nudum,  167,  218,  362 
praetorian,  167, 168,  211 
receptum  argentariorum,  212 
vestitum,  167,  168,  210,  219, 

363 

PANDECTiE,  13,  14 

Papinian,  7,  13 

Partnership.     See  Societas 

Paterfamilias, 

contracts  of  son,  liability,  291 
powers  over  persons  of  chil- 
dren, 33 
property  of  chil- 
dren, 34-36 
.     threefold  sale  by,  320,  327 

] 
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Patria  potestas,  30 
by  legitimation,  38 
definition,  33 
description,  33 
dissolution,  33 

Pecoris  ad  aquam  appulsus,  83 

Peculidm,  27 

adventicium,  34-36 
castrense,  34-36 
development  of,  34 
of  filiusfamilias,  34,  35 

of  slaves,  34 
quasi-castrense,  34-36 

Pecunia  credita,  189 

Pensio,  90 

Per  capita,  155 

Perfecta  ^tas,  70 

Periculum  rei,  194.     See  Sale 

Permutatio,  210,  214,  369.     See 
Exchange 

Persona, 21 

Persons, 

between  slavery  and  freedom, 

26 
in  mancipio,  position  of,  28 
slaves  as,  20 

Per  stirpks,  155 

PiGNORIS  CAPIO,  263,  269 

PiGNUS,  84 

description,  92,  171 
diligence  required,  171 

Plebiscita,  5,  If 

Pledge,  216 

Plus  petitio,  292,  293 

pontifices, 

changes  by,  327,  328 

Possessio, 

acquisition  by  agent,  115 
slave,  115 
bonorum,  10 

contra  tabulas,  160 
secundum    tabulas, 
120,  160 
civilia,  78 
defined,  78,  81 

[ 


Possessio — cotitiimed 

distinguished  from  detention, 

81 
in  possessione  esse,  78,  81 
longissimi  temporis,  97 
longi  temporis,  97 

changes  by  Justinian,  103 

requisites,  97 
naturalis,  78,  81 
persons  who  had,  81,  82 
protected  by  Praetor,  79,  80 
quasi,  81 

Postliminium,   20,   28.      See  lus 

POSTLIMINII 
POSTULATIO  ACTIONIS,  272 
POSTDMUS,  358 

Pr^dium,  83,  84 

Pr.^scriptio 

described,  97 

distinguished  from  usucapio, 

97,  99 
in  procedure,  276 
meaning,  276 
pro  actore,  276,  378 
pro  reo,  276 

Pr^tor, 

changes  by,  330 
development  of  law  by,  331 
edict  of,  330 

and  English  Equity, 

10 
effect  of,  9 
functions   in    litigation,   272, 

357 
intestate  succession  under,  156 
ownership,     equitable,     pro- 
tected by,  357 
peregrinus,  3,  9 

appointment,  9 
system  of  bonorum  possessio, 

157 
urbanus,  8 

PRiETORIS  TUITIONE  LIBER,  22 

Precarium,  79,  100,  210,  364 

Principum  placita,  5 

Private  Law.     See  Law 
15] 
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Procedure 

extra  ordinem,  301 
formulary  system,  272 

advantages  of,  275 

novelty  in,  275 
legis  actio,  2G1 
oath  in,  308  • 

security  in,  307 

Procdlus,  334 

Procurator,  356,  376 
acquisition  by,  116 
in  rem  suam,  231 

Prodigal,  354 

English  and  Roman  Law,  352, 
353 

Property 

changes  in  later  Republic,  343 

damage  to,  247 

law  relating  to,  75 

rights  of,  78 

slaves,  20 

taking  movable,  by  force,  246 

Prudentes,  5,  6 


Q 

QUARTA 

Antonina,  41,  43 
Falcidia,  125 
legitima,  128-131 
Pegasiana,  125 
Trebelliana,  125,  151 

Quasi-contracts,  235 

Quasi-delicts,  166,  257 

Quasi-postumi    Vell^ani,     154, 
358 

Quasi-usufruct,  86 

Querela  inofpiciositestamenti, 
129 

QUINQUAGINTA  DECISIONES,  14 

R 

Receptum 

argentariorum,  212 
nautarum    cauponum   stabu- 
lariorum,  236 

[ 


Recuperatores,  24,  274,  348 

Regula, 

Catoniana,  135,  154 

Relationship,    claims    of,     128, 
354,  367 

Release 

of  obligations,  232 
per  ses  et  libram,  234 

Representation  in  Legal  Acts, 

356 
Res 

acquisition  of,  94 

communes,  76,  107 

corporales,  76 

divini  iuris,  76 

division,  75 

extra  nostrum  patrimonium, 
76 

fungibiles,  76 

humani  iuris,  76 

immobiles,  76 

incorporales,  76 

in  nostro  patrimonio,  76 

mancipi,  77 

conveyance  of,  95 

mobiles,  76 

nee  mancipi,  77 

non  fungibiles,  76 

nullius,  76,  77 

publicae,  76,  107 

quse  usu  consumuntur,  76 

quae  usu  non  consumuntur,  76 

Quotidianoe,  13 

religiosoe,  76,  77 

sacrae,  76,  77 

sanctaj,  76,  77 

universitatis,  76 

Rescripta,  11 

as  means  of  legitimatio,  37 
Imperial,  illustrations,  359 

Responsa  prudentium,  5 
as  source  of  law,  335 
case  law  compared  with,  8 
Hadrian's  enactment,  7 
provisions  as  to,  335 

Restipulatio,  303 

•Restitutio 

in  integrum,  69,  70,  71,  299, 

300 
natalium,  21 
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Rivers,  107 

banks  of,  107-109 

Rdstici,  26 


Sabinus,  13,  334 

Sacramentum,  263,  265 

St.  Paul,  citizenship  of,  57 

Sale, 

conditional,  199 

defects   in    thing  purchased, 

196,  197 
earnest,  and  its  effect,  198 
emphyteusis       distinguished, 

215 
English  Law  compared,  217, 

359,  360,  363 
essentials  of  contract,  193 
exchange  compared,  212 
guarantee  of  quiet  possession , 

217 
hire  distinguished,  215 
illustrations,  364 
implied  warranty  of  quality, 

197 
interest,  196 
Justinian's  changes,  198 
liability  of  vendor,  193,  194 
locatio  conductio    compared, 

201 
no  implied  warranty  of  right 

to  sell,  216 
price,  217 
rights  of  buyer,  194 

rescission,  196 
risk,  194-196,  216,  217,  370 
when  complete,  193 
when  in  writing,  221 
whether    "caveat     emptor" 

applied,  197 

Salvids  Iulianus, 

edictum  perpetuum,  10 

SaTISDATIO  lUDICATUM  SOLVI,  303 

Sea,  107 

Seashore,  107 

Security 

in  action,  307 

[ 


Self-redress,  266 

Senate, 

legislative  power  of,  333 

Senatusconsultum,  5,  11 
Claudianum,  391 
luventianum,  391 
Largianum,  162,  391 
Libonianum,  391 
Macedonianum,  172,  391 
Neronianum,  138,  391 
Orphitianum,  156,  391 
Pegasianum,  149,  392 
Tertullianum,  156,  161,  392 
Trebellianum,  149,  150,  392 
Velleianum,  187, 188, 351,  353, 
392 

Sententia,  273 

Separatio  bonorum,  144 

Sequester,  79,  174 

Sequestratio,  173 

Serf, 

compared  with  colonus,  27 

Servitus, 

acquisition  of,  84,  88 
affirmative,  84 
creation  of,  86 
definition,  82 
extinction  of,  87 
kinds  of,  83 
is  a  ius  in  rem,  85 
merger,  85,  87 
negative,  84 

no  servitude  of  a  servitude,  85 
ownership  distinguished,  83 
personal,  83,  84 
prsedial,  83,  84 
proediorum  rusticorum,  83 
urbauorum,  83 
rural,  33 
transfer  of,  88 
urban,  83 

Servus.     See  Slave — Slavery 

Set-off,  294 

Settlement, 

devise  of  estate  in,  152 

Sex 

as  a  disability,  351,  352 

Sextus  .Elius  P.ktus,  6 
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Slave — Slavery,  17,  19 

acquisition  by,  for  master,  95, 

114 
adoption  of,  43 
amelioration  of  condition  of, 

20 
compared    witli    mancipium, 

28,  29 
contract  of.     See  Contract 
institution  of,  as  heir,  136,  372 
manumission ;  v.  sub  voc. 
quiritarian  ownership  of,  24 
statu  liber,  25 

stipulatio  of.    See  Stipulatio 
wrongs  committed  by,  259 

Societas 

defined,  204 

English  Law  compared,  207 

kinds  of,  204 

leonina,  206 

negotiationis  alicuius,  204, 362 

rei  unius,  204 

relation  of  partners  inter  se, 

205 
termination  of,  206 
totorum  bonorum,  221 
universorum  bonorum,  204 

quae   ex   qusestu 
veniunt,  204 
vectigalis,  204,  207 

Soldiers, 

special  privileges,  184,  353 

Solidarity,  229 

Sources  of  Law.     See  Law 

Spatium  Deliberandi,  132,  145 

Specificatio, 

description,  109,  110 
rules  of,  109 

discussed,  110 

Sponsio,  184,  186,  303 

Statuliberi,  25 

Stillicidii  recipiendi,  83 

Stipulatio, 

annuity  created  by,  181 
classes  of,  176 
communis,  176 
conditional,  180 
conventionalis,  176 
damni  infecti,  374 
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Stipulatio — continued 
described,  174 
effect      of      reduction      into 

writing,  175,  221 
English  Law  compared,  176 
for  a  licence  to  do  something, 

183 
forms  of,  179 
fructuaria,  303 
illustrations  of,  181,  361,  374 
in  diem,  180 
invalid,  178 
iudicialis,  176, 
joint,  180,  181 
of  slave,  180,  183 
praepostera,  181 
praetoria,  176 

Stuprum, 45 
Subrogation,  187 
Substitutio 

exemplaris,  133 
fideicommissary,  133 
pupillary,  133 
quasi-pupillary,  133 
vulgaris,  132 
Succession,  145 

acceptance  of,  145 
intestate, 

of  emancipated  chil- 
dren, 156 
by  Imperial  legisla- 
tion, 156 
order  of,  155 
under  Praetor's  Edict, 
156 
Justinian's  changes,  131,  155 
Latinus  lunianus,  to,  161 
imder  XII  Tables,  155 

SUFFRAGIUM,  355 

Sui  heredes,  127,  128 

Summons,  271,  272 

Superficies,  84,  89 

Suretyship 

comparison  of  English   Law, 

359 
contribution,  187 
modes  of  creating,  184,  186 
privileges,  359,  365 
subrogation,  187 

Syngraph.e,  191 
] 
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T 

Tabul.^j], 

accept!  et  expensi,  190 

Tenant,  202 

Testamenti  factio,  120 
activa,  120,  121 

by  persons  under  age, 
125 
passiva,  120,  121 
relativa,  120,  121 

Testamentum.     See  Wills 
calatis  comitiis,  147 
codicillus  compared,  146,  148 
comitia  curiata,  in,  119,  147 
destitutum,  136 
earliest  form,  119 
imperfectum,  136 
iniustum,  136 
inofficiosum,  125,  126 

Justinian's  changes,  130 
in  procinctu,  119,  147 
irritum,  136 
military,  134 
modes  of  making,  147 
non  iure  factum,  136 
nullius  momenti,  136 
nuncupative,  120,  123,  148 
per  aes  et  libram,  119,  147 
praetorian,  120, 147 
requisites  for  valid,  126 
rescissum,  136 
ruptum,  136 
tripertitum,  120,  122,  147 

Theft.     See  Furtum 

Things.     See  Res 

Tiberius  Coruncanius,  6 

Tigni  immittendi,  83 

Traditio 

brevi  manu,  111 
description.  111 
longa  manu.  111 

Tbeasure-trove,  77 

Trees, 

cutting  down,  374 
ownership  of,  108 
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Tria  capita,  17 
Tribonian,  13,  14 
Tribdtarii,  27 

Trust, 

devise  of  estate  in  settlement, 

152 
heir  charged  with,  effect,  150 

tum  quem  ex  familia,  156 

Tutela,  59 
dativa,  66 
essence  of,  59 
fiduciaria,  66 
impuberum,  59 

object  of,  60 
in  time  of  Justinian,  74 
kinds  of,  59,  65 
legitima,  65,  67 

parentum,  65 

patronorum,  65 
mulierum,  59,  60,  68,  69,  74 
object,  67 
testamentaria,  66 
women,  of,  68 

Tutor, 

appointment  of, 

by  customary  law,  62 
magistrate,  66 
operation  of  law,  66 
senatorial  decree,  62 
statute,  65 
testament,  66 
mode  of,  65 
at  law,  62 

ceasing  to  hold  office,  67 
curator  distinguished,  69 
dativus,  66 
discharge  of,  67 
duties,  64,  65 
English  guardian   compared, 

64 
exemption  of,  73 
fiduciary,  62 
functions,  65 
introduced  by  customary  law, 

02 
legitimus,  02,  66 
maxims      and       propositions 

relating  to,  fU'. 
security,  72 
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Twelve  Tables, 
description,  318 
extracts  from,  320-325 
guarantee  against  eviction,  820 
history,  318 
intestacy,  155,  323 
legal  procedure,  324 
mancipatory  transaction,  322, 

327 
nexal  transaction,  322 
testation,  322 

threefold  sale  of  son,  820,  827 
title  under,  820 


U 

Ulpian,  2 

Undb  cognati  manumissoris,  156 

Unde  decem  persons,  156 

UnDE  LIBERl  PATRONI  PATRON^QUE 

et  parentes  eorum,  156 

Unde  vir  et  uxor,  156,  160 

Universal  succession,  118 

usuarius,  89 

usucapio 

by  bonorum  possessores,  101 

by  heirs,  101,  104 

changes  in  law,  by  Justinian, 

103 
description,  97 
essentials,  100 
illustration,  369 
maxims  relating  to,  101 
object  of,  98 
of  servitude,  86 
of  vacant  hereditas,  102 
prsescriptio  distinguished,  97, 

99 
pro  herede,  100 
requisites  of,  98,  100 

USUFRUCTUARIUS,  85,  89 

compared   with   emphyteuta, 
90 

Usufruct.     See  Ususpructus 


QSURECEPTIO, 

ex  fiducia,  100 
ex  prsediatura,  100 


USURPATIO,  46 

Usus,  83,  363 

as  form  of  marriage,  45 
definition,  89 
ususfructus  compared,  89 

USUSFRUCTUS,  83 

cattle,  of,  86 

creation  of,  88 

definition,  85 

emphyteusis  compared,  90 

farm,  of,  202 

over  property  of  son,  34-36 

quasi,  86 

termination  of,  88 

usus  compared,  89 

whether  a  servitude,  87 


Vadimonium,  378 

Valentinian  Law  of  Citations,  7 

Venditio.     See  Sale 

Venia  -setatis,  70 

Via,  83 

acquisition,  84 

in    time   of   Jus- 
tinian, 88 

Yl  BONA  RAPTA,  245 
VlNDICATIO,  241 

Vis, 

effect  on  contract,  227 
ex  conventu,  303 

W 

Widow 

claim  on  intestacy,  160 

Wife 

claim  on  death  of  intestate 

husband,  160 
divorce ;  v.  sub  voc. 
in  manu,  effect  of,  48 
in  time  of  Justinian,  51 
maintenance,  49 
matrimonial  expenses,  54 
when  in  manu,  45,  48 
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Wills.     Sec  TESTA>rENTUM 
adoption,  effect  of,  127,  136 
chief   changes   bv   Justinian, 

153 
compared  with  codicils,  146, 

148 
earliest  forms,  119 
effect  on,  of  adoption,  127, 136 
capitis  deminutio, 

136 
fideicommissa,  148 
marrying,  136 
cxhcrcdatio,  123 
how  avoided,  123,  126 
impossible  condition  in,  362 
made  in  captivity,  135 
making  of,  in  time  of — 
Cicero,  151 


Wills — continued 

making  of,  in  time  of — 

Gains,  152 

Justinian,  122 

Tribonian,  152 
making  of,  methods,  147 
object  of,  117 
opening  of,  123 
restrictions,  124 
revocation,  125 
rules  as  to  claims  of  relatives, 
etc.,  128 

Women, 

adoption  by,  40 
disabilities,  352 
tutela  of,  68.     Sec  Tutela 


THE    END. 
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